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FINDINGS AND RECOMMENDATIONS OF THE 
ANTITRUST MODERNIZATION COMMISSION 


TUESDAY, MAY 8, 2007 

House of Representatives, 

Committee on the Judiciary, 

Washington, DC. 

The Task Force met, pursuant to notice, at 2:19 p.m., in Room 
2141, Rayburn House Office Building, the Honorable John Conyers, 
Jr. (Chairman of the Task Force) presiding. 

Present: Representatives Conyers, Berman, Jackson Lee, Chabot, 
Smith, Keller, and Issa. 

Staff present: Stacey Dansky, Majority Counsel; Stewart Jeffries, 
Minority Counsel; and Brandon Johns, Staff Assistant. 

Mr. Conyers. Good afternoon. The hearing on the Antitrust Task 
Force will come to order. 

We are now examining the findings and recommendations of the 
Antitrust Modernization Commission. 

And I yield first to the Ranking Member of the full Committee, 
Lamar Smith. 

Mr. Smith. Mr. Chairman, I thank you very much for yielding. 
All I want to do is thank you for convening this very first hearing 
of the Antitrust Task Force and for your initiative on creating one. 

I unfortunately have to be over at the Capitol in 10 minutes, so 
I am not going to be able to stay, so I would like to ask unanimous 
consent that my particularly articulate and persuasive opening 
statement be made a part of the record. 

I thank you, Mr. Chairman. 

Mr. Conyers. Without objection, so ordered. 

I apologize for my lateness. President Preval of Haiti has just ar- 
rived in the Capitol, and I was detained longer than I thought I 
would be. 

We are delighted to welcome both the chair and vice chair of the 
Antitrust Modernization Commission and appreciate both of you 
being here to report on the Commission’s findings and rec- 
ommendations: Ms. Deborah Garza and, of course, John Yarowsky, 
the vice chair. 

For the past 3 years, our witnesses, along with 10 other commis- 
sioners, have been analyzing the antitrust laws to determine 
whether they are fully effective as is or if they could benefit from 
refinement to reflect changes in technology and the marketplace. 

For over a century now, antitrust laws have served as our eco- 
nomic bill of rights, providing the ground rules for fair competition. 
The antitrust laws are our chief bulwark against schemes by car- 
tels and monopolists to deprive consumers and our economy of the 
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benefits of competition and innovation — that is lower prices, better 
products, and greater efficiency. 

The AMC’s report is an ambitious one with over 300 pages of 
analysis and recommendations. The AMC covered a lot of ground. 
Some of their recommendations are particularly useful; for exam- 
ple, its recommendation that immunities from antitrust laws 
should be disfavored and only created when the heavy burden is 
met of clearly demonstrating that the exemption is necessary to 
satisfy a specific societal goal that trumps the benefits of a free 
market. 

It is a good starting point for Congress as it moves forward with 
various proposals. 

Other recommendations do not receive such glowing reports. I 
lower my head to mention the Robinson-Patman Act. That provides 
a set of guidelines for marketplace behavior by guaranteeing that 
everyone competing in any given marketplace has a level playing 
field. It does this by prohibiting sellers from offering different 
prices to different purchasers of commodities where there is no pro- 
competitive justification. 

Robinson-Patman helps ensure that small businesses and mom- 
and-pop stores have the ability to compete with big power retailers 
like Wal-Mart. In its recommendations, the AMC suggests repeal 
of Robinson-Patman, claiming it is not performing its intended 
function and that it conflicts with the goals of modern antitrust 
law. 

Admittedly, the Act has flaws, is structurally complex and very 
hard to administer, and it is not used often as an enforcement tool. 
But these problems should not mean we should repeal the law alto- 
gether. Instead of repealing the act, it is my hope that we can find 
a way to make it work better. 

I also have concerns about the Commission’s ambiguous rec- 
ommendation on the repeal of Illinois Brick and Hanover Shoe Su- 
preme Court cases. In these two cases, the Supreme Court ruled 
that only direct purchasers, not indirect purchasers, may sue for 
damages from price fixing and that antitrust defendants in these 
cases cannot use the defense that the direct purchaser passed on 
the over-charge to the indirect purchaser or the consumer. 

Illinois Brick has been controversial since it was adopted, but 
many States have adopted policies that allow indirect purchasers 
to sue. I applaud the Commission for attempting to resolve this 
issue and I agree that allowing indirect purchasers to sue will en- 
hance consumer welfare. 

I am more skeptical, however, of the Commission’s proposal be- 
cause of the potentially adverse effect it could have on direct pur- 
chaser actions. If each direct purchaser must determine how much 
of the over-charge was passed on downstream, it might be very dif- 
ficult for them to pursue these actions. The result could be an over- 
all decrease in holding price-fixers and monopolists accountable. 
This is an issue we shall continue to study carefully. 

I also want to mention that no matter how current or modern the 
antitrust laws are, the positive effects of such laws cannot be felt 
without adequate enforcement by the agencies. The AMC says that 
the U.S. merger policy is fundamentally sound and that there does 
not appear to be a systematic bias toward either over-enforcement 
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or under-enforcement. Yet in the past few years with technological 
and marketing innovation occurring at breakneck speed, we have 
seen a wave of consolidation in some of our key industries. 

According to Thomson Financial, this year was the fourth largest 
in history for mergers and acquisitions. The fact that the Depart- 
ment of Justice has failed to challenge any of these massive indus- 
try-consolidating mergers makes me worry about the AMC’s conclu- 
sion here. 

I look forward to hearing from the two senior commissioners and 
appreciate the incredible amount of work that has gone into this 
endeavor over the last 3 years. And I want to continue our dialogue 
about the importance of our antitrust laws. This Antitrust Task 
Force was created specifically to get us into the inquiring of how 
we can make this area of our law better. 

I would now recognize Steve Chabot, our Ranking minority Mem- 
ber on this Task Force, for an opening statement. 

Mr. Chabot. Thank you. And I would like to thank the distin- 
guished gentleman from Michigan, Chairman Conyers, for holding 
this important hearing. 

I was privileged to speak a few weeks ago at the American Bar 
Association’s Annual Spring Antitrust Conference, and I happened 
to be seated next to our witnesses. One of our colleagues, one of 
your colleagues. Commissioner Valentine, had the opportunity to 
discuss with some of the folks there the significance of the Anti- 
trust Modernization Commission report. 

And in particular, I acknowledged the importance of the Commis- 
sion’s report to Congress, specifically as it provides us with a back- 
drop against which this Task Force can better analyze the specific 
antitrust issues which we have identified for review over the next 
6 months. This report is very timely for this Task Force. 

At the very heart of the creation of the Commission and its direc- 
tive to study our Nation’s antitrust laws was Congress’s concern 
that rapidly advancing technology was incompatible with competi- 
tion and consumers. As we have all witnessed, technology has dra- 
matically changed the marketplace and the nature of competition. 
Technology that we viewed as science fiction years ago has now be- 
come a part of our daily lives. 

Our first hearing reviewing the XM and Sirius Satellite Radio 
merger held just a few months back highlighted the uncertainty 
that consumers, businesses, regulators and the courts face in the 
21st century. 

Most of the issues that the Commission examined and will report 
on today were not contemplated at the time of our Nation’s anti- 
trust laws upon their enactment almost 118 years ago and while 
the courts have done a good job in balancing innovation against 
competition within the antitrust framework, this new information- 
driven economy has forced us all to take a look at the effectiveness 
of our antitrust structure. 

The good news is that the Commission, after a thorough review, 
found our Nation’s antitrust laws to be “fundamentally sound.” 
This finding of soundness is important because it reaffirms that 
competition and consumers continue to be adequately protected 
even in this new age of technology and innovation. It also alleviates 
concern that our laws are not flexible enough to respond to change. 
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Our challenge in the 110th Congress is to ensure that competi- 
tion continues to flourish. However, we must he mindful that too 
much Government intervention and regulation can also he harmful. 
The Commission’s report, findings and recommendations provide us 
with a much needed starting point to move forward. 

Again, I thank our witnesses for being here. 

And I want to thank the Chairman. I know we all look forward 
to hearing in more detail the findings and recommendations of the 
Commission. 

And, Mr. Chairman, I might note that I have to appear before 
the Rules Committee at 3:00, so I will have to leave, but I will 
come right back as soon as I appear. 

I yield back. 

Mr. Conyers. Thank you, Steve Chabot. 

Our witnesses: Deborah Garza has been a member of the Anti- 
trust Modernization Commission in Washington, where she served 
as chair. She was a member of the law firm where she was a part- 
ner at Fried, Frank, Harris, Shriver & Jacobson, handling antitrust 
counseling and litigation. She has also been a partner at Covington 
& Burling and was in the antitrust division of the Department of 
Justice as Chief of Staff and Counsel to the Assistant Attorney 
General through the years of 1987 and 1989. 

In addition, of course, she is now the Deputy Assistant Attorney 
General for Regulatory Affairs at the Antitrust Division. We offer 
our congratulations, although she is not testifying here in that ca- 
pacity, of course. 

John Yarowsky, became a member of Patton Boggs Public Policy 
Practice Group in 1998, after serving 3 years as special associate 
counsel to President Bill Clinton. His practice at the firm is di- 
verse, spanning a broad range of legislative and public policy areas 
while at the same time providing strategic counseling to clients on 
antitrust, telecommunications, intellectual property and adminis- 
trative practice and procedure. 

I am going to submit both of their bios for the record and proceed 
to hear them. 

Both Ms. Garza and Mr. Yarowsky have submitted a joint state- 
ment to the Task Force. Without objection, it will be made a part 
of the record and any other opening statements will be included as 
well. 

And I would like to include for the record the other members on 
the Antitrust Modernization Commission and the Commission 
staff. 

We welcome you today. We are here to talk about the high points 
and the points where there might be differences of view. And I 
think I would ask the former chairperson, Ms. Garza, to begin, 
please. 


TESTIMONY OF DEBORAH GARZA, CHAIR, 
ANTITRUST MODERNIZATION COMMISSION 

Ms. Garza. Thank you. Chairman Conyers, Ranking Member 
Chabot, Members of the Antitrust Task Force, for inviting us to 
testify today on the findings and recommendations of the Antitrust 
Modernization Commission. 
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We really are delighted to be here to be able to respond to any 
questions you have and to open what we hope will be a very pro- 
ductive dialogue, because as you recognized, Chairman Conyers, 
these are very difficult issues deserving of a lot of discussion and 
consideration. 

Before I begin, I would like to acknowledge that the AMC staff 
is all sitting behind us in the first row. They are really the back- 
bone and the reason why we were able to get the report out at all 
much less on time and under budget. 

I think that I can speak for all of the commissioners in saying 
that it was an honor to be entrusted with the large task of study- 
ing the U.S. antitrust laws and reporting to the President and Con- 
gress on whether they need to be modernized for today’s economy. 
We took that trust seriously and we took to heart Congress’s direc- 
tion that we solicit and consider the views of all interested persons. 

We did that, and after 3 years of work and many, many days of 
hearings and deliberation, we produced a consensus report in 
which all the commissioners joined. 

Our Nation’s antitrust laws have served the U.S. well for more 
than 100 years and are a model for the rest of the world. In fact, 
I spent this morning discussing with the members of the delegation 
of the Chinese National People’s Congress, which is considering 
adopting their own antitrust laws, what our antitrust laws provide. 
And this I think is an indication that the whole world appreciates 
the role, thanks to I think the U.S., of competition law and the role 
it has played in helping to ensure innovation and investment that 
is essential to a healthy and growing economy. 

The report is over 500 pages long. In total, we made about 80 
recommendations. Rather than trying to summarize our findings 
and recommendations in 5 minutes, I thought I would touch on just 
a very few high points, or what I consider to be high points and 
important points. 

First and foremost, the report is an endorsement of free market 
principals. Free trade unfettered by either private or Government 
restraints promotes the most efficient allocation of resources and 
the greatest consumer welfare. 

Second, the report concludes that the state of U.S. antitrust law 
is essentially sound. Certainly there are ways in which enforce- 
ment can be improved, and we suggest some of those. On balance, 
however, the Commission believes that U.S. antitrust enforcement 
has achieved an appropriate focusing on: one, fostering innovation; 
two, promoting competition and consumer welfare rather than pro- 
tecting competition; and, three, aggressively punishing criminal 
cartel activity while carefully assessing other conduct that may offi- 
cer substantial benefit. 

And, third, the Commission does not believe that new or different 
rules are needed to address so-called “new economy issues.” Con- 
sistent applications of the principals that I just noted will ensure 
that the antitrust laws remain relevant in today’s environment and 
tomorrow’s as well. 

The U.S. antitrust laws, as written, are sufficiently flexible to be 
consistently modernized through the interpretations and actions of 
the courts, the enforcement agencies and under the supervision of 
Congress. 
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And with that, to leave us with plenty of time the address spe- 
cific questions we have, I will complete my statement. 

Mr. Conyers. Thank you so much. Excellent beginning. 

Mr. Yarowsky, we welcome you back again to the Committee, 
where you have been before, and we would appreciate hearing from 
you now. 

TESTIMONY OF JONATHAN R. YAROWSKY, VICE CHAIR, 
ANTITRUST MODERNIZATION COMMISSION 

Mr. Yarowsky. Thank you. Chairman Conyers, Ranking Member 
Chabot, Subcommittee Chairman Berman and other Members of 
the Task Force who may appear. 

I am honored to have had your confidence to serve on this Com- 
mission, and I am honored to have served with such distinguished 
individuals from such diverse backgrounds and with such an amaz- 
ing staff, as you have heard. You will hear a lot about that. 

Ever since 1938, Commissions have been created, primarily by 
Congress, to review the state of antitrust policy. This has happened 
with almost clockwork precision every 20 or 25 years. And I think 
as you stated in your opening statement, and as Chairwoman 
Garza has said, yes, the state of antitrust is “good.” 

That is not a small statement, because after 13 days of hearings, 
over 120 witnesses and many days of public deliberations, the Com- 
mission found that no changes were needed in the following areas: 
changing Section 7 of the Clayton Act, that sets out the merger 
standard; changing Section 2 of the Sherman Act, that creates the 
monopolization standard; changing the filing requirements, the ini- 
tial filing requirements for the Hart-Scott-Rodino Act; whether to 
create different rules for different industries; answer, no; changing 
the fundamental enforcement architecture of the antitrust laws 
that provides for dual enforcement roles for both the Federal Gov- 
ernment and the States; for having two separate agencies, the DOJ 
and the FTC; and for leaving the central features of the remedial 
system, treble damages and attorney’s fees, in place. 

It is easy to say everything ultimately was recommended to stay 
the same, at least in these main features, but it was not easy to 
get to that point. There were very vigorous debates about leaving 
the current structure in place, and where we have come out took 
a lot of dynamic energy, to say the least. 

But you know what is interesting to me, having lived up here for 
a long time, is that many of the things I just listed are really the 
handiwork of Congress. Much of the architecture of what you all 
have done in past Congresses has been recommended to stay in 
place. Where we have advocated change — and we have advocated 
a number of, I think, important legislative changes — these other 
areas are where there is either confusing case law or administra- 
tive issues, whether in the courts or in the agencies. 

However, this vote of confidence for leaving so much of the un- 
derlying policy in place, comes in the face of a torrent of developing 
economic reasoning into the competitive analysis in the past 25 
years. The central role of economics is no longer an ideological de- 
bating point. It certainly was 20 years ago, about the right weight 
to give to economic analysis. And it has led to more institutional 
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continuity and enforcement over a series of different Administra- 
tions in the past 15 years. I think this is all for the good. 

But with the central role played by economics, comes a real pos- 
sibility that the courts and Congress may be left behind when it 
comes to discussing issues such as the three-part test to determine 
whether bundled discounts or rebates violate section 2 of the Sher- 
man Act. What I mean by that is that Congress must stay deeply 
involved with all of the economic discussions that are going on with 
the larger policy views, so that Congress continues to shape the 
contour and structure of the antitrust laws. 

For about a year and a half in the White House I was connected 
with judicial selection, and one of the observations I had, personal 
observations, was that very few of the candidates — and this is not 
a criticism — for the bench really had very little background in anti- 
trust and were particularly daunted by the economics that were de- 
veloping and whether they would be up to dealing with that. 

They did take some comfort, however, in reviewing the statutes 
of Congress as well as the legislative history as a starting point, 
and that was their entry point. And that just reinforced for me 
what I came to believe, working here and since then, that we need 
a very active Committee here. 

The Committee has fought long and hard to make sure that they 
will stay relevant. Some of the great moments of this Committee 
history and in this room, for Members now on the dais and those 
looking down from the walls, have come from the often bipartisan 
coming together to defend the antitrust laws, to vigorously assert 
jurisdiction over certain regulatory initiatives that are occuring in 
other Committees for which they have primary jurisdiction. 

If it had not been for the effort of this Committee, then tele- 
communication policy, energy policy and many other policies would 
not have had the benefit of a competitive slant. That is going to 
be increasingly more important as we go forward. 

So with that, I can say that I am honored to be here again. We 
look forward to your questions. 

[The joint prepared statement of Ms. Garza and Mr. Yarowsky 
follows:] 
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Joint Prepared Statement of Deborah A. Garza and Jonathan R. Yarowsky 
Joint Written Statement of 

Deborah A. Garza, Chair, and Jonathan R. Yarowsky, Vice-Chair, 

Of the Antitrust Modernization Commission 
Before the Antitrust Task Force of the House Committee on the Judiciary 
U.S. House of Representatives 

Hearing on “The Findings and Recommendations of the 
Antitrust Modernization Commission as established by 
The Antitrust Modernization Commission Act of 2002” 

May 8, 2007 


Thank you Chairman Conyers, Ranking Member Chabot, and Members of 
the Antitrust Task Force of the House Committee on the Judiciary. Three years 
ago, as authorized by the Antitrust Modernization Commission Act of 2002, the 
Antitrust Modernization Commission (the “Commission” or “AMC”) undertook a 
comprehensive review of U.S. antitrust laws to determine whether they should be 
modernized. It is our pleasure to testify before you today on behalf of the AMC 
about its findings and recommendations, which were submitted to Congress and 
the President on April 2, 2007. A copy of the AMC Report and 
Recommendations (“Report”) was distributed to each member of Congress and 
is available at httD://www.amc.aov/ report rec omm e ndation/amc final report.pdf . 

The Commission’s Report is the product of a truly bipartisan effort. The 
members of the AMC were appointed by the President and the respective 
majority and minority Leadership of the House of Representatives and Senate 
with the goal of ensuring “fair and equitable representation of various points of 
view in the Commission.”^ In fact, the Commissioners represented a diversity of 
viewpoints, which were fully and forcefully expressed during many hours of 
hearings and thoughtful deliberation. As one Commissioner has said, the 
Commission’s recommendations were “fashioned on the anvil of rigorous 
discussion and debate.” The Commission also endeavored at every turn to 


' Antitrust Modernization Commission Act of 2002, Pub. L. No. 107- 273, § 1 1054(h), 116 Stat. 
1856, 1857 (2002). 
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obtain a diversity of views from the public. In the end, the Commission was able 
to reach a remarkable degree of consensus on a number of important principles 
and recommendations. 

First and foremost, the Report is an endorsement of free-market 
principles. These principles have driven the success of the U.S. economy and 
will continue to fuel the investment and innovation that are essential to ensuring 
our continued national economic welfare. They remain as applicable today as 
they ever have been. Free trade, unfettered by either private or governmental 
restraints, promotes the most efficient allocation of resources and greatest 
consumer welfare. 

Second, the Report judges the state of the U.S. antitrust laws as “sound.” 
Certainly, there are ways in which antitrust enforcement can be improved. The 
Report identifies several. A few Commissioners have greater concerns about 
aspects of current enforcement, as expressed in their separate statements. On 
balance, however, the Commission believes that U.S. antitrust enforcement has 
achieved an appropriate focus on (1) fostering innovation, (2) promoting 
competition and consumer welfare, rather than protecting competitors, and (3) 
aggressively punishing criminal cartel activity, while more carefully assessing 
other conduct that may offer substantial benefits. The laws are sufficiently 
flexible as written, moreover, to allow for their continued “modernization” as the 
world continues to change and our understanding of how markets operate 
continues to evolve, through decisions by the courts and enforcement agencies. 

Third, the Commission does not believe that new or different rules are 
needed to address so-called “new economy” issues. Consistent application of 
the principles and focus noted above will ensure that the antitrust laws remain 
relevant in today’s environment and tomorrow’s as well. The same applies to 
different rules for different industries. The Commission respectfully submits that 
such differential treatment is unnecessary, whether in the form of immunities, 
exemptions, or special industry-specific standards. 


2 
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That does not mean the Commission sees no room for improvement. To 
the contrary, the Commission makes several recommendations for change. A 
few of these recommendations call for bold action by Congress that likely will 
require considerable further debate. We look forward to that debate. 

The following summarizes some of the more significant changes the 
Commission recommends.^ 

Substantive Antitrust Standards (Mergers and Monopoiy) 

The Commission does not recommend legislative change to the Sherman 
Act or to Section 7 of the Clayton Act. There is a general consensus that, while 
there may be disagreement about specific enforcement decisions, the basic legal 
standards that govern the conduct of firms under those laws are sound. 

The Commission nevertheless makes several recommendations in the 
area of merger enforcement. The purpose of these recommendations is to 
ensure that policy is appropriately sensitive to the needs of companies to 
innovate and compete while continuing to protect the interests of U.S. 
consumers. In particular, the Commission urges that substantial weight be given 
to evidence demonstrating a merger will achieve efficiencies, including 
innovation-related efficiencies. The Commission also recommends that the 
federal enforcement agencies continue to examine the basis for, and efficacy, of 
merger enforcement policy. We urge the agencies to further study the economic 
foundations for merger enforcement policy, including the relationship between 
market performance and market concentration and other factors. We also 
recommend increased retrospective study of the effects of decisions to challenge 


^ Although many recommendations garnered unanimous or nearly unanimous support, not all 
Commissioners fully agreed with all recommendations. Differences are identified in the text of the 
Report and in some instances are discussed in separate Commissioner statements. 
Recommendations with the support of at least seven commissioners are reported as 
recommendations of the Commission. With respect to 96 percent of the recommendations, at 
least nine Commissioners agreed in whole or in part with the recommendations. Approximately 
57 percent of the recommendations were unanimous. 
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or not challenge specific transactions. Such empirical evidence, although difficult 
to gather, is critical to an informed and effective merger policy. 

With respect to monopoly conduct, the Commission believes U.S. courts 
have appropriately recognized that vigorous competition, the aggressive pursuit 
of business objectives, and the realization of efficiencies are generally not 
improper, even fora "dominant” firm and even where competitors may lose. 
However, there is a need for greater clarity and improvement to standards in two 
areas: (1 ) the offering of bundled discounts or rebates, and (2) unilateral refusals 
to deal with rivals in the same market. Clarity will be best achieved in the courts, 
rather than through legislation. The Commission recommends a specific 
standard for the courts to apply in determining whether bundled discounts or 
rebates violate antitrust law. 

Repeal of the Robinson-Patman Act 

The Commission recommends that Congress finally repeal the Robinson- 
Patman Act (RPA). This law, enacted in 1936, appears antithetical to core 
antitrust principles. Its repeal or substantial overhaul has been recommended in 
three prior reports, in 1955, 1969, and 1977 That is because the RPA protects 
competitors over competition and punishes the very price discounting and 
innovation in distribution methods that the antitrust laws otherwise encourage. At 
the same time, it is not clear that the RPA actually effectively protects the small 
business constituents that it was meant to benefit. Continued existence of the 
RPA also makes it difficult for the United States to advocate against the adoption 
and use of similar laws against U.S. companies operating in other jurisdictions. 
Small business is adequately protected from truly anticompetitive behavior by 
application of the Sherman Act. 

Patents and Antitrust 

Patent protection and the antitrust laws are generally complementary. 

Both are designed to promote innovation that benefits consumer welfare. In 
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addition, a patent does not necessarily confer market power. Nevertheless, 
problems in the application of either patent or antitrust law can actually deter 
innovation and unreasonably restrain trade. Many of the Commission’s 
recommendations relating to the Sherman Act address the antitrust side of the 
balance. On the patent side, the Commission urges Congress to give serious 
consideration to recent recommendations by the Federal Trade Commission 
(FTC) and National Academy of Sciences designed to improve the quality of the 
patent process and patents. The Commission also recommends that the joint 
negotiation of license terms within standard-setting bodies ordinarily should be 
treated under a rule of reason standard, which considers both potential benefits 
of such joint negotiation to avoid “hold up” and the possibility that such joint 
negotiation might suppress innovation. 

Improving the Enforcement Process 

To be effective, any enforcement regime must be clear, fairly 
administered, and not unreasonably burdensome. Several of the Commission’s 
recommendations are designed to improve current processes to better meet 
these goals. 

Eliminate Inefficiencies Resulting from Dual Federal Enforcement. 

Except in the area of criminal enforcement (which is the responsibility of the 
Justice Department), federal antitrust law is enforced by both the Justice 
Department (DOJ) and the FTC. Both agencies, for example, are equally 
authorized to review mergers under the Hart-Scott-Rodino Act (HSR Act), which 
essentially requires all mergers valued at above $59.7 million to be notified to the 
agencies and suspended until the expiration or termination of certain waiting 
periods. The Commission does not believe it would be feasible or wise to 
eliminate the antitrust enforcement role of either agency at this time. However, 
we make a number of recommendations designed to eliminate inconsistencies 
and problems that may result from dual enforcement. 
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Merger Clearance. The agencies have done a good job minimizing 
problems that can result from dual enforcement. But there is room for 
improvement that can only be achieved with the help of Congress. At the time of 
her confirmation, the current head of the FTC was asked to agree not to pursue a 
global merger clearance agreement between the agencies. The Commission 
calls on the appropriate congressional committees to revisit that position and 
authorize the DOJ and FTC to implement a new merger clearance agreement 
based on the principles of the 2002 clearance agreement between the agencies. 

It is bad government for mergers to be delayed by turf battles between the 
agencies. Such battles undermine confidence in government, damage agency 
staff morale, and potentially delay the realization of significant merger efficiencies 
without good reason. The Commission recommends that Congress revise the 
FISR Act to require the DOJ and FTC to resolve all clearance requests under the 
FISR Act within a short period of time after the parties report their transaction. 

The Commission also recommends changes to ensure that mergers are 
treated the same no matter which agency reviews them. Specifically, the 
Commission recommends that Congress amend Section 13(b) of the FTC Act to 
prohibit the FTC from pursuing administrative litigation in HSR Act merger cases. 
The Commission further recommends that the FTC adopt a policy that when it 
seeks to block a merger in federal court, it will seek both preliminary and 
permanent relief in a combined proceeding where possible. 

Improve the HSR Act Pre-Merger Review Process. The DOJ and FTC 
should continue to pursue reforms to their internal review processes that will 
reduce unnecessary burden and delay. The Commission also makes a number 
of specific recommendations designed to reduce the burden of HSR merger 
reviews and increase the transparency of government enforcement. For 
example, the Commission recommends that the agencies update their Merger 
Guidelines to explain how they evaluate non-horizontal mergers as well as a 
proposed merger’s potential impact on innovation competition. The Commission 
also recommends that the agencies issue statements explaining why they have 
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declined to take enforcement action with respect to transactions raising 
potentially significant competitive concerns. 

Improve Coordination Between State and Federal Enforcement. State 
and federal enforcement can be strong complements in achieving optimal 
enforcement. But the existence of fifty independent state enforcers on top of two 
federal agencies can, at times, also result in uncertainty, conflict, and burden. 

The Commission encourages state and federal enforcers to coordinate their 
activities to seek to avoid subjecting businesses to multiple, and potentially 
conflicting, proceedings. We make a number of specific recommendations in this 
regard. In addition, the Commission believes States should continue to focus 
their efforts primarily on matters involving localized conduct or competitive 
effects. In addition, state and federal agencies should work to harmonize their 
substantive enforcement standards, particularly with respect to mergers. 

De-link Agency Funding and FiSR Act Filing Fees. HSR Act filing fees are 
used to fund DOJ and FTC antitrust enforcement activity. These fees are a tax 
on mergers, the vast majority of which are not anticompetitive. They do not 
accurately reflect costs to the government of reviewing a given filing, nor do they 
confer a benefit on notifying parties. But they set a precedent for other countries 
with merger control regimes. In the past, moreover, dips in merger activity (and 
filing fees) have threatened to affect the level of appropriations available for 
critical agency activities. The Commission recommends that Congress de-link 
agency funding from HSR Act filing fee revenues. 

Private Litigation 

Uniquely in the United States, private litigation has been a key part of 
antitrust enforcement. Under current rules, private plaintiffs are entitled to 
recover three times their actual damages, plus attorneys’ fees. Defendants are 
jointly and severally liable for alleged conspiracies. There is no right of 
contribution among defendants. There is also only a limited right of claim 
reduction when one or more defendants settle. The combined effect of these 
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rules is that one defendant can be liable for nearly all of the damages caused by 
an antitrust conspiracy. Defendants thus face significant pressure to settle 
antitrust claims of questionable merit simply to avoid the potential for excessive 
liability. While the rules can maximize deterrence and encourage the resolution 
of claims through quick settlement, they can also overdeter conduct that may not 
be anticompetitive. 

The Commission recommends no change to the fundamental remedial 
scheme of the antitrust laws: the treble damage remedy and plaintiffs’ ability to 
recover attorneys’ fees. On balance, the current scheme appears to be effective 
in enabling plaintiffs to pursue litigation that enhances the deterrence of unlawful 
behavior and compensates victims. Howe\«r, the Commission recommends that 
Congress enact legislation that would permit non-settling defendants to obtain a 
more equitable reduction of the judgment against them and allow for contribution 
among non-settling defendants. 

Indirect and Direct Purchaser Litigation. There are different rules at 
the federal level and among the states as to whether both direct purchasers of 
price-fixed goods or services and indirect purchasers may sue to recover 
damages. Under federal court law, only direct purchasers can sue (this is 
commonly known as the rule of Illinois Brick). Defendants cannot argue that 
direct purchasers have “passed on” any amount of the overcharge to indirect 
purchasers (this is commonly known as the rule of Hanover Shoe). In thirty-six 
states and the District of Columbia, however, indirect purchasers can sue under 
state law providing that Illinois Brick does not apply to state court actions . 

As a result, there is typically a morass of litigation in various state and 
federal courts relating to a single alleged conspiracy. Injured parties are treated 
differently depending on where they reside and defendants are subject to suit in 
multiple jurisdictions. In addition, federal Illinois Brick/Hanover Shoe policy 
provides a “windfall” to purchasers who have passed on an overcharge, while 
depriving any recovery at all to purchasers who actually bear the overcharge. 
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Such a system that compensates the uninjured and denies recovery to the 
injured seems fundamentally unfair. The Class Action Fairness Act may 
ameliorate some of the administrative issues caused by conflicting federal and 
state rules by facilitating the removal of state actions to a single federal court for 
pre-trial proceedings. However, that Act applies only to pre-trial proceedings and 
does nothing to address the fairness issues associated with current federal 
policy. The Commission believes it is time to enact comprehensive legislation 
reforming the law in this area. 

The Commission recommends that Congress overrule the Supreme 
Court’s decisions in Illinois Brick and Hanover Shoe to the extent necessary to 
allow both direct and indirect purchasers to recover for their injuries. Other 
aspects of the Commission’s recommendations are designed to ensure that 
damages would not exceed the overcharges (trebled) paid by direct purchasers, 
that the full adjudication of such claims occur in a single federal forum, and that 
current class action standards would continue to apply to the certification of direct 
purchasers regardless of differences in the degree to which overcharges may 
have been passed on to indirect purchasers. 

Criminal Penalties 

There is a strong consensus worldwide favoring vigorous enforcement 
against cartels. Cartels offer no benefit to society and invariably harm 
consumers. Sentencing and fines under the Sherman Act are generally 
determined by the courts based on guidance in the Sentencing Guidelines issued 
by the U S. Sentencing Commission. The Sentencing Guidelines employ a proxy 
of harm from cartels based on twenty percent of the volume of commerce 
affected. This twenty percent proxy is based on an assumed average 
overcharge often percent, which is doubled to account for dead-weight loss to 
society. The Commission recommends that the Sentencing Commission 
evaluate whether it remains reasonable to assume an overcharge of ten percent 
(/.e.. whether it should it be higher or lower) and the difficulty of proving actual 
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gain or loss in lieu of using a proxy. It also recommends that the Sentencing 
Guidelines be amended to make explicit that the twenty percent proxy may be 
rebutted by proof by a preponderance of evidence that the actual amount of 
overcharge was higher or lower where the difference is material. 

International Antitrust 

The United States was once the only major country actively enforcing a 
comprehensive set of antitrust laws. Today, more than 100 countries have 
adopted competition laws. On the one hand, this development has helped the 
United States in its fight to stamp out international cartels. It has also benefited 
world trade by opening up markets to competition. On the other hand, the 
proliferation of competition authorities has increased the risk of burden, 
inconsistency, and even conflict. There is some concern about the potential 
effect on U.S.-based companies of differences in the way that other countries 
treat so-called dominant firm behavior and the exploitation of rights in intellectual 
property. 

The Commission recommends a number of steps to address these 
concerns. First, “as a matter of priority” the DOJ and FTC should study and 
report to Congress on the possibility of developing a centralized international pre- 
merger notification system that would ease the burden of companies engaged in 
cross-border transactions. Second, the DOJ and FTC sho Jd seek procedural 
and substantive convergence around the world on sound principles of 
competition law. Third, the United States should pursue bilateral and multilateral 
cooperation agreements with more of its trading partners. These agreements 
should explicitly recognize that conflicting antitrust enforcement can impede 
global trade, investment, and consumer welfare. They should also promote 
comity by providing for the exercise of deference where appropriate, the 
harmonization of remedies, consultation and cooperation, and benchmarking 
reviews. Fourth, the DOJ and FTC should be provided with direct budgetary 
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authority to provide antitrust technical assistance to other countries for the 
purpose of enhancing convergence and cooperation. 

Cooperation from other countries can be essential to punishing 
international cartels that exact hundreds of millions of dollars from U.S. 
consumers. But the United States has had limited success in entering Antitrust 
Mutual Assistance Agreements (AMAAs) with other countries. Many believe this 
is because U.S. law appears to require that those nations agree to allow the 
United States to use confidential information obtained under such agreements for 
non-antitrust enforcement purposes. The Commission recommends that 
Congress amend the International Antitrust Enforcement Assistance Act to clarify 
that it does not require such a commitment as the cost of entering into an AMAA. 

Finally, the Commission recommends that, as a general principle, 
purchases made outside the United States from sellers outside the United States 
should not give rise to a cause of action in U.S. courts. The Commission was 
split as to whether this principle should be codified through amendment to the 
Foreign Trade Antitrust Improvements Act. 

Immunities and Exemptions 

Free-market competition is the foundation of our economy, and the 
antitrust laws stand as a bulwark to protect free-market competition. 

Nevertheless, we have identified thirty statutory immunities from the antitrust 
laws. The Commission is skeptical about the value and basis for many, if not 
most or all, of these immunities. Many are vestiges of earlier antitrust 
enforcement policies that were deemed to be insufficiently sensitive to the 
benefits of certain types of conduct. Others are fairly characterized as special 
interest legislation that sacrifices general consumer welfare for the benefit of a 
few. Congress is currently considering the repeal of several immunities, 
including those covering the business of insurance and international shipping 
conferences. The Commission strongly encourages such review. 
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The Commission believes that statutory immunity from the antitrust laws 
should be disfavored. Immunities should rarely (if ever) be granted and then only 
on the basis of compelling evidence that either (1) competition cannot achieve 
important societal goals that trump consumer welfare, or (2) a market failure 
clearly requires government regulation in place of competition. The Commission 
recommends a framework for such a review and recommends that Congress 
consult with the DOJ and FTC about the likely competitive effects of existing and 
proposed immunities. In those rare instances in which Congress does grant an 
immunity, the Commission recommends (1 ) that it be as limited in scope as 
possible to accomplish the intended objective, (2) that it include a sunset 
provision pursuant to which the immunity would terminate at the end of a 
specified period unless renewed, and (3) that the FTC, in consultation with the 
DOJ, report to Congress on the effects of the immunity before any vote on 
renewal. 

The judicial state action doctrine immunizes private action undertaken 
pursuant to a clearly articulated state policy deliberately intended to displace 
competition. In addition, the state must provide sufficient “active supervision” to 
ensure that conduct is truly a manifestation of state policy rather than private 
interests. A recent report by the FTC staff raises concern that courts have been 
applying the doctrine without sufficient care to ensure that private anticompetitive 
conduct has actually been authorized by the state pursuant to a clear policy to 
displace competition. The Commission agrees that courts should adhere more 
closely to Supreme Court state action precedents. It recommends that the 
doctrine should nof apply where the effects of conduct are not predominantly 
intrastate. In addition, the doctrine should equally apply to governmental entities 
when they act as participants in the marketplace. 

Regulated Industries 

During the early part of the 20th century, several industries — including 
electricity, natural gas. telecommunications, and transportation — were thought to 
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be natural monopolies or at risk of “excessive competition.” Since then, however, 
technological advancement and changed economic precepts have led to 
substantial deregulation. The unleashing of competition in these industries has 
greatly increased efficiency and provided substantial benefits to consumers. The 
Commission believes the trend toward deregulation should continue. 

Antitrust enforcement is an important counterpart to deregulation. Where 
government regulation does exist, the antitrust laws should continue to apply to 
the maximum extent consistent with the regulatory regime. Ideally, statutes 
should clearly state whether, and to what extent. Congress intended to displace 
the antitrust laws, if at all. The courts, of course, should interpret antitrust 
“savings clauses” to give full effect to congressional intent that the antitrust laws 
continue to apply. Where there is no antitrust savings clause, the courts should 
imply immunity from the antitrust laws only where there is a clear repugnancy 
between those laws and the regulatory scheme. 

The filed-rate doctrine prohibits private treble damage actions alleging that 
industry rates approved by a regulator resulted from unlawful collusion. Today, 
however, few filed rates are actually reviewed by regulators for their 
reasonableness. In 1986, the Supreme Court opined that a number of factors 
appeared to undermine the continued validity of the filed-rate doctrine,^ but 
concluded that it was for Congress to make that determination. The Commission 
believes it is time for Congress to reevaluate the filed-rate doctrine and consider 
overruling it where a regulator no longer specifically reviews and approves 
proposed rates agreed to among an industry. 

The DOJ and FTC review mergers pursuant to the HSR Act applying the 
same standards across all industries. In several industries, however, the DOJ 
and FTC share merger review authority with a regulatory agency that reviews the 
merger under a “public interest” standard. Review by two different government 
agencies can impose substantial and duplicative costs. It can also lead to 

^ Square D Co. v. Niagara Frontier Tariff Bureau, inc., 476 U.S. 409, 423 (1986). 
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conflict. The Commission recommends that the DOJ or the FTC should have full 
antitrust merger enforcement authority with respect to regulated industries. In 
addition, Congress should review whether separate review under a public 
interest standard is needed to protect particular interests that cannot be 
adequately protected under application of an antitrust standard. 


The federal antitrust laws are more than 1 1 5 years old. Although the free- 
market principles on which they stand remain a rock-solid foundation, the world, 
our economy, and our understanding of how markets work have changed 
substantially. For that reason, we believe it was a wise decision to authorize this 
Commission to assess those laws and whether the policies developed to enforce 
them are serving the nation well. 

The almost constitutional generality of the central provisions of the 
antitrust laws has provided the needed flexibility to adjust to new developments. 

In this sense, “antitrust modernization" has occurred continuously. But, even so, 
the interplay of statutes, enforcement activity, and court decisions has suggested 
a substantial number of areas that the Commission believes can be improved. 

The issues the Commission examined are complex. Reasonable minds 
can, and likely will, differ on many of the Commission’s findings and 
recommendations. But we hope this Report will prompt an important national 
conversation on those recommendations that will result in the adoption of many, 
if not all, of them. 
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To THE President and the Congress of the United States; 

Three years ago, as authorized by statute, this Commission undertook a comprenonsive 
review of U.S. antitrust law to aeterrnine whether it siiouid be modernized, it is our pleas- 
ure to present the results of that effort, the enclosed Report and Recommendations of the 
Antiti'ust Modernization Commission ("Report”) 

This Report is the product of a truly bipartisan effort. The members of the Commission 
were appointed by the President and the respective majority and minority Leadership of the 
House of Representatives and Senate witn the goai of ensuring "fair and equitable repre- 
sentation of various poinis of view in the Commission.’''^ in fact, -die Commissioners repre- 
sented a diversity of viewpoints, which were fuiiy and fomefuiiy expressed during many hours 
of hearings and thoughtful deliberation. As one Commissioner has said, the Commission’s 
recommendations were "fashioned on the snvii of rigorous discussion and debate.” The 
Commission also endeavored at every turn to obtam 3 diversity of views from the public, in 
the end, the Commission was able to reach 0 remarkable degree of consensus on a num- 
ber of important principles and recommendations. 

First, the Report is fundamentaiiy en encorsemient of free-rnarket principles. These prin- 
ciples have driven the success of the U.S. economy and w'ii! continue to fuel the investment 
and innovation that are esseniiai to ensuring our continued welfare. They remain as apph- 
cab'e today as they ever have been. Free trade, unfettered by either private or governmen- 
tal restraints, premotes the most efficient aiiccation of resources and greatest consumier 
welfare. 


Second, the Report Judges the sttite of the U.S. antitrust laws as "scund.'' Certainly, there 
are way.s in which antitrust enforcement can be improved, the Report identifies several. A 
few Commissioners have greater concerns about aspects of current enforcement, as 
expressed in their separate statements. On balance, however, the Commission believes that 


Antitrust Modernization Commi.ssion Act of 2002. Pub. L. No. 10 7-273, § l;l034(hj. 116 Stat. 18.56, 1857 
(2002). 
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U.S. antitrust enforcerrient has achieved an appropriate focus on (1) fostering innovation, 

( 2 ) promoting competition and consumer weifare. rather than protecting competitors, and 

(3) aggressively punishing criminal cartel activity, while mo'e carefully assessing other cen- 
duot that may offer substahtial benefits. The i3v«s are sufficiently flexible as written, more- 
over, to alic'w to!' their continued "modernization'' as the Vv'orld continues to change and our 
understanding of hew markets operate continues to evolve through decisions by the courts 
and enforcement agencies. 

Third, the Commission does not believe that new o' different rules are needed to address 
so-called “new economy" issues. Consistent application of the principles and focus noted 
above will ensure that the antitrust laws remain relevant m today's envirennnent and tomor- 
row’s as weh. The same aopiies to different rules for different industries. The Commiission 
respectfully submits that such differential treatment is unnecessary, whether in the form of 
immunities, exemptions, or special industry-specific standards. 

That does not mean the Commission sees no room for imprevement. To the contrary, the 
Commission makes several recommendations "or change. A few cf these recommendations 
call for bold action by Congress that likely w'iii require considerable further debate. V/e look 
forward to that debate. 

The foiiow^ing summarizes some cf the more significant changes the Commission rec- 
ommends. - 


Substantive Antitrust Standards (Mergers and Monopoly) 

The Commission does not recommend legislative change to the Sherman Act or to 
Section 7 of the Cla^Tion Act. There is a general consensus that, while the^e may be dis- 
agreement about specific enforcement decisions, the basic legal standar'ds tnat govern the 
conduct cf firms under those laws are sound. 

The Commission nevertheless makes several recommendations in the area of merger 
enforcement. The purpose of these recommendations is to ensure that pol.cy is appropriately 
sensitive to the needs of companies to innovate and compete while continuing to protect the 
interests of U.S. consumer's. In particular, the Commission urges ttuU substantial weight be 
given to evidence demonstrating a merger will achieve efficiencies, including innovation-relat- 


‘ Although many recommendation's garnered unanimous or nearly unanimous support, not ail Conmiissicners 
fully agreed with all recommendations. Differences are identified in the text of the Report and in some 
instances are discussed in separate Commissioner .statements. Recommendations with the support of 
at least seven Commissioners are reported as recommendations of the Commission. '‘vVith respect to 9f> 
percent of the recommendations, at least nine Comimtssioners agreed in whole or in part with the rec- 
ommendations. Approximatelv 5 1 percent of the recoimmendations were unanimoiis. 
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ed efficiencies. The Corrmission else recommends that ihe federal enforcement agencies 
continue to examine the basis mr, and efficacy of, merger enforcement policy. We urge the 
agencies to further study the economic foundations for merger enforcement policy, irioiuding 
the relationship between market performance ana market cenoentration and other factors. 
We also recommend increased retrospectivs study of the effects of decisions to challenge 
or not Challenge specific transactions. Such empirical evidence, although difficult to gather, 
is critical to an Informed and effective rnei'ger policy. 

With respect to monopoly conduct, the Commission believes U.S. courts have appropriately 
recognized that vigorous competition, the aggressive pursuit of ousmess objectives, and the 
realization of efficiencies are generally not improper, even for a ‘'dominant" firm and even 
where competilors may iose. however, there is a need for greater clarixy and improvement to 
standards in two areas: (l) the offering of oundied discounts or rebates, and (2) unilateral 
refusals to deal v-zitn rivals in the same market. Clarity will be best achieved in the courts, 
rather than through legislation. The Commission recommends a specific standard for the 
courts to apply in determining wiiether bundied discounts or rebates violate antitrust iawc 


Repaal of the Robinson-Patman Act 

The Cemmissien recommends that Congress finaily repeai tne Robinson-Patman Act 
(RPA). This law, enacted m 1936. appears antithetical to core antitrust orincipies. its repeal 
or substantial overhaul has been recommended in three prior reports, in 1955, 1969, and 
1977. That is because the RPA protects competitors ever competition and punishes the very 
price discounting and innovation in distribution methods that the antitrust laws otherwise 
encourage. At the same time, it is not clear that the RPA actually effectively protects the 
small business constituenxs tnat it was meant to benefit. Continued existence of the RPA 
also makes it difticuit to'' the United States to advocate against the adoption and use of sim- 
ilar laws against U.S. comoanies operating in other juri.sdictions. Small business is ade- 
quately protected from truly anticompetitive benavior oy application of the Snerman Act. 


Patents and Antitrust 

Patent protection and the antitrust iav/s are generally compiementary. Both are designed 
to promote innovation that benefits consumer v/eifare. In addition, a patent does not nec- 
essanly confer market power. Nsvertneiess, problems in the application of eitner patent or 
antitrust law can actually deter innovation and unreasonably restrain trade. Many of the 
Commission's recomniendations relating to the Sherman Act address the antitrust side of 
'the balance. On the patent side, the Commission urges Congress to give serious consid- 
eration tc recent recommendations by the Federal Trade Commission (FTC) and National 
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Academy of Sciences designed to improve the quality of the patent process and patents. 
The Commission also recommends that the joint negotiation ot license terms within stan- 
dartl-setting oodles ordinarily should be treated under a rule of reason standard, which con- 
sidofs both potential benefits of such joint negotiation to avoid "hold up" and the possibility 
that such joint negotiation might suppress innovation. 


improving the Enforcement Process 

To be effective, any enforcement regime must be clear, fairly administered, and not 
unreasonably burdensome. Several of the Commission’s recommerjdations are designed to 
improve current processes to better meet these goals. 

Fliminate Inefficiencies Resuiting from Dual Federal Enforcement. Except in the area of 
criminal enforcement (which is the responsibility of the Justice Department), federal antitrust 
law is enforced by both the Justice Department (DOJ) and the F!'C. Both agencies, for exam- 
ple. are equally authorized to review mergers under the Hart-Scott-Rodino Act (HSR Act), 
which essentially requires ail mergers valued at above $59.7 million to be notified to the 
agencies and suspended until the expiration cr termination of certain waiting periods. The 
Cotriinission does net believe it would be feasible or wise to eliminate the antitrust enforce- 
ment role of either agency at this time. However, wo make a number of recommendations 
designed to eliminate inconsistencies and probierns that may result from dual enforcement. 


Merger Clearance. Tne agencies have done a good job minimizing problems that can resuit 
from dual enforcement. But there is room for improvement that can oniy be achieved with 
the help of Congress. At the time of her confirmation, the current nead of the FTC was asxed 
to agree not to pursue a giobsi merger clearance agreement between the agenc'e.s. The 
Commission calls on the appropriate congressional committees to revisit that position and 
authorize the DOJ and the FTC to implement a new merger clearance agreement based on 
the principles of the 2002 clearance agreement between the agencies, it is bad government 
for miergers to be delayed by turf battles between the agencies. Such batiles undermine con- 
fidence m government, damage agency staff morale, ana potentially delay the realization of 
significant merger efficiencies without good reason. The Commission recommends that 
Congress revise the HSR Act to require the DOJ ana the FTC to resolve ail cieamnce 
requests undei” the HSR Act within a snort period of time after the parties report their trans- 
action. 

Tne Commissicn also recommends changes to ensure that mergers are treated The 
same no matter which agency reviews them. Specificaily, the Commission recommends that 
Congress amend Section 13(b) of the FTC Act tc prohibit the ftc from pursuing adminis- 
trative litigation in HSR Act merger cases. The Commission furthe' recommends tnat the FTC 
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adopt a policy that when it seeks to block a merger in federal court, it will seek both pre- 
liminary and permanent relief in a combined proceeding where possib'e. 

improve the HSR Act Fre-Merger Review Process. The DC I and FTC should continue to pur- 
sue reforms to their internai review processes that will reouce unnecessary burden and delay. 
The Commission also makes a number of specific recommendations designed to reduce the 
burden of HSR merger reviews and increase the transparency of government enforcement. 
I'-cr example, the Commissicn recommends that the agencies update their Merger Guidelines 
to expiam now thoy evaluate non-norizontai merger's as well as a proposed •■nerger^s poten- 
tial impact on innovation competition, 'i he Commiission also recommends that the agencies 
issue statements explaining why they have dociinea to take enforcement action witn respect 
to transactions raising polentiaiiy significant competitive concerns. 

Improve Coordination Between State and Federal Enforcement. State and federal enforce- 
ment can be strong complements in achieving optimal enforcement. But the existence of 
fifty independent state enforcers on top of wo federal agencies can, at times, also result 
in uncertainty, conflict, and burden. The Commisskon encourages slate and federal enforcers 
tc coordinate theb activities to seek to avoid subjecting businesses to multiple, and poten- 
tially conflicting, proceedings. We make a number of specific recommendations in this 
regard, in addition, the Commission believes States should continue tc focus tneir efforts 
primarily on matters involving localized condiict o- competitive effects, in addition, state and 
federal agencies should work to harmonize their substantive enforcement standards, par- 
ticularly with respect to mergers. 

De-iink Agency Funding and HSR Act Filing Fees. HSR Act filing -'ees are used to fund DOJ 
and FTC antitrust enforconont activity. These fees are a tax on mergers, the vast majority 
of which are not anticompetitive. They do not accurately reflect costs to the government of 
reviewing a given filing, nor do tney confer a oene^rit on notifying parties. But they set a prece- 
dent for other countries with r'nerger control regimes. In the past, moreover, dips in merger 
activity (and filing fees) have threatened to affect the level of appropriations avaiiabie for 
cctical agency activities. The Commission recommends that Congress de link agency fund- 
ing from HSR Act filing fee revenues. 


Private Litigation 

Uniquely in the United States, private litigation has been a key part of antitrust enforce- 
ment. Under current ruies. private plaintiffs are entitled to recover three times their actual 
damages, plus attorneys’ fees. Defendants are jointly and severally liable for alleged con- 
spiracies. There is no right of contribution arnong defendants. There is also omy a limited 
right of claim reduction wlien one or more defendants settle. The combined effect of these 
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rules is that one defendant can be liable for nearly an of the damages caused by an 
antitrust conspiracy. Defendants thus face significant pressum to settle antitrust claims of 
questionab'e merit simply to avoid the potentiai for excessive liability. Wni'e the rules can 
maximize deterrence and encourage the resolution of claims through quick settlement, they 
can also overdete' conduct that may not be anticcmpetitive. 

The Commission recommends no change to the fundamental remedial scheme of the 
antitrust laws: the trebie damage remedy and plaintiffs' ability tc recover attorneys' fees. 
On balance, the current scheme appears to oe effective in enabling plaintiffs to pursue lit- 
igation that enhances the deterrence of unlavi/fu! behavio'' and compensates victims. 
However, the Commission recommends that Congress enact legislation that 'would permit 
non-settl'ng defendants to obtain a more equitable reduction of the judgment against them 
and allow tor contribution among non-settiing defendants. 

Indirect and Direct Purchaser Litigation. There are different rules at tne federal level and 
among the states as to 'whether both direct purchasers of price-fixed goods or services ana 
indirect purchasers may sue to recover damages. Under federal law, only direct pumhasera 
can sue (this Is commonly known as the rule of Illinois Brick). Defendants cannot argue that 
direct purchasers have "passed on" any amount cf the overcharge to indirect purchasers 
(this is commonly Known as the rule of Hanover Shoe), in thirty-six states and the District 
of Columbia, however, indirect purchasers can sue under state la'w providing that ilHnnis Brick 
does not apply tc state court actions. 

As a result, them is typically a morass of litigation in various state and federal courts relat- 
ing to a single alleged conspiracy, injurec oarties am treated differently depending cn 
where they resiao and defendants are subject to suit m injitipie jurisdictions, in addition, 
federal Illinois Brick/Hanover Shoe policy provides a ‘''windfai!" tc purcnasers who have 
passed on an ovemna''ge, while depriving any recovery at ail to purchasers who actually bear 
the overcharge. Such a system that compensates the uninjured and denies recovery to the 
injured seems fundamentally unfair. The Class Action Fairness Act may ameliorate some of 
the administrative issues caused by conflicting federal and state rules by faciiitating the 
removal of state actions to a single federal court for pre-trial proceedings. However, that Act 
applies only tc pre trial proceedings and does nothing to address the fairness issues asso- 
ciated with current ■I'ederai pohcy. The Commission believes it is tirne to enact comprehen- 
sive iegislacion reforming the ia'w in this area. 

The Commission recomnriends that Congress overrule the Supreme Court’s decisions in 
Illinois Brick and Hanover Shoe to the extent necessary to allow both direct and indirect 
purchasers to recover for their injuries. Otncr aspects of the Commission’s recommenda- 
tion are designed to ensure tnat damages wouid net exceed the overcharges (trebled) paid 
by direct purchasers, that the full adjudication of such claims occurs in a single federal 
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forum, and that current ciass action standards would continue to apply to the certification 
of direct purchasers regardless of differences in the degree to which overcharges may have 
been passed on to indirect purchasei's. 


Orlmlnai Penaitles 

There is a strong consensus worldwide savoring vigorous enforcement against cartels. 
Cartels offer no benefT to society and invariably harm consumers. Sentencing and fines 
under the Sherman Act ore generally determined by the courts based on guidance in the 
Sentencing Guidelines issued by the U.S. Sentencing Commission. The Sentencing Guide- 
lines employ a proxy of narm from cartels based on twenty percent of the volume of com- 
merce affected. This twenty percent proxy is based on an assumed average overcharge of 
ten oerceht, which is doubled to accouht for dead-weight loss to society. The Commission 
recomrrencs that the Sentencing Commission evaluate whether it remains reasonable to 
assume an overcharge of ten percent (/.e,. whether it should it be higher or lower) and the 
difficulty or proving actual gain or loss in lieu of using a proxy, it also recommends t!iat the 
Senienclng Guideilnes be amended to make explicit biat the twenty percent proxy may be 
rebutted by proof by a prepondei'ance of evidence that the actual amount of overcharge was 
higher or lower where a difference Is material. 


international Antitrust 

The Cnited States was once the only major country actively enforcing a comprehensive 
set of antitrust laws, today, more than 100 countries have adopted ccntpetition laws. On 
the oiie hand, this development has neiped the United States in its fight to stamp out inter- 
national cartels, it has also beneTited world trade by opening up markets to competition. 
On the othei" hand, the proliferation of competition authorities has increased ^he risk of bur- 
den, inconsistency, and even conflict. There is some concern about the potentiai effect on 
U.S.- based companies of oifferences in the way that other countries treat so-cailed domi- 
nant firm behavior and the expioiiation of rights ih intellectual property. 


The Commission recommends a number of steps to address these concerns. First, “as 
a matter of priority" the OCJ ahd the FTC should stuay and report to Congress on the pos- 
sibility cf developing a centralized international pre-merger notification system that would 
ease the buroen of companies engaged in cross-border transactions. Second, tne DOJ and 
the FTC should seek procedural and substantive convergence arcurc the world on sound 
principles of competiTlon law. Third, the United States should pursue bilateral and multiiaterel 
cooperation agreements whth more of its trading partners. These agreements should expiic- 
itiy recognize that corifiicting antitrust enforcement can impede global trade, investment, and 
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consumer weifafe. Tney should also promote comity by providing for the exercise of defer- 
ence where appropriate, the harnionizat'on of remedies, consultation and cooperation, and 
benchmarking reviews. Fourth, the DOj and the FTC shouid be provided with direct budget- 
ary authority to provide antTrust technical assistance to other countries for the purpose of 
enhancing convergence and cooperation. 

Cooperation from other countries can be essentia! to punishing international cartels that 
exact hundreds of miiiions of dollars from U.S. consumers. But the United States has had 
limited success m entering Antitrust Mutual Assistance Agreements (AMAAs) with other coun- 
tries. Many believe this is because U.S. iaw appears to requi'e that those nations agree to 
allow the United States to use ccnfidenxiai information obtained under such agreements for 
non-antitrust enforcement purposes. The Commission recommends tnat Congress amend 
the international Antitrust Enforcement Assistance Act to clarify tnat it does not requ're such 
a cannmitmeni as the cost of entering into an AMAA. 

Finally, the Commission recommends that, as a genera! princiole. purchases made out- 
side the United Stales from sellers outside the United States should not give rise to a cause 
of action in J.S. courts. The Commission was split as to whether this principle shouid be 
codified through an'endment to the Foreign Trade Antitrust Improvements Act. 


immunities and Exemptions 

Free-market cernpetitien is the foundation of our economy, and the antitrust laws stand 
as a buiwai'k ro protect free-market competition. Nevertheless, we have identified thirty statu- 
tory immunities from the antitrust laws. The Commission is skeptical about the value and 
basis for many, if not most of all, of these immuniiies. Many are vestiges of earlier antitrust 
enforcement policies that were deemed to be insufficiently sensitive to the benefits of cer- 
tain iypes o' conduct. Others are fairly characterized as special interesl legislation that sac- 
rifices genera! consunner welfare for the benefit of a few. Congress is currently considering 
the repeal of several immunities, including those covering the business of insurance and 
international shipping conferences. The Commission strongly encourages such review. 

The Commission believes that statutory immunity "from the antitrust laws shouid be dis- 
favored. immunities should rarely (if ever) be gi'anted and then only on the basis of com- 
peiiing evidence that either (i) competition cannot achieve important societal goals that 
trump consumer welfare, o" {2) a market failure cieariy requires government regulation in 
place of competition. The Commission recommends a f'amework for such a review/ and rec- 
ommends that Congress consult with the DOJ and FTC about the hkeiy competitive effects 
of existing and pmposeo immunlTies. in those rare instances in w/hicn Congress doss grant 
an immunity, tne Commission 'ec-onirnends (1) that the immunity be as limited m scops as 
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possible tc accomplish the intended objective, (2j that it include a sunset provision pursuant 
to which the immunity would terminate at the eno of a specified period unless renewed, and 
(3) that the FTC, in consultation with the DOJ. report to Congress ori the effects of the Immu- 
n'ty before any vote on renewal. 

The judicial state acbon doctrine immunizes private action undertaken pursuant to a dear- 
!y arficuiated state poiicy deliberately intended to displace ccmpetition. In addition, the state 
must provide sufficient "active supervision'' to ensure tiiat conduct is truly a manifestation 
of state policy rather than private intemsts. A recent report by the n'C sta^f raises concern 
that courts have been applying the doctdne without sufficient care to ensure that private 
anticompetitive conduct has actually been authorized by tne state pursuant to a clear poi- 
icy to displace competition. 1 ne Commission agrees that ccurts should adhere more close- 
ly to Supreme Court state action precedents, it recommends that the doctrine should not 
apply Where the effects o' conduct are not predominancy intrastate, in addition, the doc- 
trine Should equally apply to governmental entities when they act as participants in the 
rnarketpicce. 


Regulated Industries 

During the early part of the 20th century, several industries — including electricity, natu- 
ral gas. telecommunications, and transportation— were thought to be natural monopolies pr- 
at risk of "excessive competition." Since then, hp-wever, technoiogicol advancement and 
Qhangea economic precepts nave led to substantia! deregulation. The unleashing of com- 
petition in these industries has greatly increased efficiency and provided substantial ben- 
efits to consumers. The Commission beiieves the trend toward deregulation shouic coritinue. 

Antitrust enforcement is an imioortant counterpart to deregulation. Where government reg- 
ulation dees exist, the antitrust laws should continue tc apply tc the maximum extent con- 
sistent with the regulatory regime, ideally, statutes should clearly state whether, and to what 
extent, Congress intended to displace the antitrust laws, if at all. The courts, of course, 
should interpret antitrust ‘‘savings clauses” tc give full effect tc congressicnei inxent that 
the antitrust laws conimue ic apply. Where there is no antitrust savings clause, the courts 
should imply immunity from the antitrust laws only where there is a clear repugnancy 
between those laws and the regulatory scheme. 

The tiled-rate doctrine prohibits private treble damage actions alleging that Industry 
rates approved by a regulator resulted from unlawTui coliusion. "^oday, how'ever, tew tlied rates 
are actuai'y reviewed by regulators for their reasonableness. In 1986. the Supreme Court 
opined that 3 number cf factors appeared to undermine the continiied validity of the filed- 
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rate doctrine,'^ bJt concluded that it was for Congress to make that determination. The 
Commission believes it is time for Congress to reeva'cale the fiied-rate doctrine and con- 
sider overruling it where a regulator no ;cnger specifically reviews and approves oropcsed 
rates agreed to among an industry. 

The DOJ and FTC review rnergers pursuant to the H.SR Act. applying the same standards 
across ail industries, in several industries, however, the DOJ and the FTC share mergef" review 
authority with a regulatory agency that reviews the merger under a "public interest" stan- 
dard. Review by two different government agencies can impose substentiai and duplicative 
costs. It can also lead to conflict. The Commission recommends that the DOJ or the FTC 
should have full aniitrust merger enforcement authority with respect to regulated industries. 
In addition. Congress should review whether separate ["eview under a public intefest stan- 
dard is needed to protect particuia*' interests that cannot be aoecuately orotected under 
application of an antitrust standard. 


Tne federal antiti'ust law's are more than 115 years old. Aithougn the free-market princi- 
ples on which they stand remain a rock-solio foundation, the world, cur economy, and our 
understanding of how markets work have changed substantiaiiy. For that reason, we believe 
it was a wise decision to authorize this Commission to assess these laws and whether the 
policies developed to enforce them are serving the nation vveil. 

The almost constitutional generality of the central provisions of the antitrust la'ws has pro- 
vided the needed flexibility to adjust to new developments, in this sense, "antitrust mod- 
ernization" has occurred continuously. But. even so, tiie interplay of statutes, enforcement 
activity, and court decisions has suggested a substantia! number of areas 'chat the 
Commission oeiieves can be improved. 

The issues the Commission examined are complex. Reasonable minds can, and likely wi!!, 
differ on many of the Commissioivs findings anc reccinmendatiens. But we hope this 
Report will prompt an irnperfant national conversation on Those recommendations That vviii 
result in the adoption of many, if not ail, of them. 

I * 

Jonathon R. Yarewsky 
Vice-Chair 



Deborah A. Garza 
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^ Scuare D Co. v. Niagara rrontief Taritf Bureast, Inc., 476 U.5. 409. 423-24 (1986). 
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AHACHMENT 2 


Introduction and Recommendations 


1. INTRODUCTION 

Con^rm esttbiitrted tne Antitrirtt Moderntuoon CofWTHAion ‘to frtAmtne wneir«r me need 
etiftt to modemixt tive enotrust Ums end to toentrfy end eiody reieted letuee.*' Tree 
fteport sets form the Convnieeion'e recommendebone end findinge on how entnrust lew end 
enforcement cen oeft serve cootomer wetfere in me ^oCief. NgMccn economy that euste 
todey- 

The entriniit lewft seek to deter or eliminate entieomoetitrve reatremie met impede hee- 
med«t competibon. To do so property, entitruat lew mutt reflect en eoor>omicei»y toimd 
underctending of now competibon operetes. As Congrest recofmaed. competition m the 
twenty>first century increeemgyy imtoivee innovebon. inteiiectuei property, tecflrtoiogicei 
chenge. end 0oPet trade. 

m many hign-tech MCtors of me economy, htme must eonetenuy fnnovaie to keep pace 
10 markets m wflicfl product life cyoes ere counted m months, not years.' To protect their 
mnovationt . firrm mey rely on mteilectuef property, in some cases, inteliectusi property 
assets mey oe more important to busmesses then speoeiiaed menufectuonc feoiibes. 

The « 9 iei revolution net produced new. general-purpose technoso^es met eneme firms 
to create many new goods end services for wnsumers. - New informeoon end oommunrce- 
non technoio^s neve revoiuttonoed firms* production and dismounon processes as wee, 
eHowtnf fester sod ees<er eccess to suppkers end (SstnOutors. Tecflnoio^cei edvenoes neve 
played en important roie m feoMeting 0ooel integration.* as newly avaiiePie eommimicetion 
technologies he«e shrunk me time end distance that separate markets around me world.' 
New markets across the globe have opened for trade fonowmg the determination by poii- 
cymakers in many developing countnet mat free-merkti competition yields productivity 
and other benefits fer suptnor to me results produced Dy central planning.* 

Antitrust analysis mull reflect a proper understandtnc of how these forces affect conv 
petition. To be sure, many of these seeming hew phenomena raise competitive issues par- 
allel to those that confronted antitrust m earlier decades. Soceaed 'gtneraHk^pose tech 
noiogies.* such as eiactncfty. railroads, and the internal combustion engine, for eiarr^e. 
also rtvoiubonaied producbon. made many new goods and services available to consumers, 
and created ndusvies mat produced analogous competdive issues.* Nonetheless, o pres- 
ent-day assessment of how well enijtrust lew is operatmg to address current issues 4 impor- 
tant to ansure that competitive markets eonunue to beneM consumer weflare. As the 
nature of competition evolves, eo must antrtnist lew. 
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A. Antitrust Law Saaks to Protact Compatltion and 
Consuaiar Walfara 
Tne Suorama Court ttas exowned: 

TAs ShcrmsA Act was oasifrvad to ba a eomorasanwva cnartar of ac oft onsc stK 
arty simad at preservtni fraa and unfattarad compautton as tna rvia of trade, ft 
rtsts on tsa pramisa that tha unrastraMwo mtaractioo of comoautiva forcaa imii 
)^ aKi tha bast aiiocsuon of our toononuc raaourcas. tha lonast pncas. tha higfh 
aft Quality and tha graatast matanai prograsa. wtuta at tha aama tima provmiog 
an arnitronmam conouettva to tna praaarvatior) of our damocratic poaocai and 
social institutions.* 

As tfus languaga oonfimia. fraa-martwt eompatitton is« and nas long baan. tha fundamantai 
aconomic pot»cy of tha Unnad Statas.** Comoaotion M fraa marKais— vwi is. markeu that 
ooarsta artthout aithar pnvata or gpvammantai anticompatitiva rastraints>-#orcai firms to 
io«i«r pncas. anprova QusMy. and inrtovata.'^ Qufinassas m c ompat m vt mariwts da%alop and 
saa tha unds and ouahty of goods and sarvicaf that oonsumars das*ra. and Arms saak to 
do so as afhciantty as possHAe. so thay can offsr thosa goods and sarvicas at compatittva 
prices.*' 

ki fraa marhats. consumara datarmina which Arma succaad. Consumars OanaAt as fWms 
offar discounts. impro«a product reiiatNiity. or craata new sarvioas. for axampia. to keep ansi* 
ing customar s and attract new ones. Tha freaHnarkat macnamsm ganaraiiy provides grasiar 
auoctss *to thoaa Arms that are more affidant and whose products are most ciosaiy 
adapted to the wishes of consumers.^* 

Compamiva rnarkats also drha an aconomys rasouroas toward thau fullest arid nxist ath- 
ciam usas. tharaoy providng a fundamental basis for aconorruc oavaiopmanL** Compatmon 
faaiKatas the process by which innowativa. cumngodga tachnoio^s repiaca lass affksant 
produethra capacity. Market forces continuously prod Arms to innovata->that la. to develop 
now products, sarvtcat . methods of doing busmoaa. and tachnotoglas— that «wa onotH them 
to compata more succasshAhi''* The ongoir^g fuming of a Aaxibif compatrtiva tcorHuny 
leads to tha eraation of wealth, thus making possioia imprcved living standards ar>d grastar 
prosperity.** 

To be compatmva. markats need not conform to tha economic ideal in which marry Arms 
oompata and no Arm has control over price. In fact, tha real world contains vary few auch 
markets.'* Rather, compacrdon ganaraiiy *rafars to a stats of atfaus in which pncas art suf- 
Actant to cover a Arm s costs, but not axcassivafy higher, and firms are given the correct sat 
of incanovas to innovata.*** Lipananca has shown that intense competition can taka piaca 
in a wida variety of market circumstancas." Soma factors such as many seaars and buy- 
ers. small market shares, homoganaous products, and easy entry mta a market— may sug- 
gest ccmpttitiva bahanor la iikafy.* Ttva aosanca of those factors, howavar. 'dots not nac- 
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e»Mniy pr«vtnt • mAftiei from Mhtvini c omptrtwety.*** Economic loominf in rocom 
docoooo hoo offordod • grMttf mmciotion of tn« varrtty of foctort tn«t con offocl com 
ooi«ivt forcto at worn m particular morkota. 

Amitrust law proiutMU anooompetmvt conduct that horma cont^^nor «olfar».* Antitruat 
law Ml tna united Stataa la not aiduatrtai poncy: the law doaa not autnonie the fovtrnmant 
(or any private partir) to seek to 'improve* c o mpetitaen. msteod. anotrutt enforcement seeka 
to deter or eliminate anticompetitive reatrainta. ftather than aeate a refuiatory acfieme. 
aniitruat lawa tatabiian a law enforcement frampivork that promtHta pnvete (end. aomeomea. 
govenwntntai) reatrainta that frvatratt tfia operation of freamarkat competioon. 

to detenrvne whemer and wnan pamoutar forma of buatnaaa conduct haim eonpe- 
litton reomrea an underatandinf af tM market circumatancea in wtii^ they are undertaken. 
Antitrust agenaet and tfie courts have long lookad to economic teaming for aaaiatance m 
underattnding merket circumatancea end tne Hkeiy cortpetitMe effects of particular tmamaaa 
conduct.** indeed, econormca now provioea tut core foundebon for mucti of antitruat lew. Not 
aurpnsin^ ea ooonomc learning about eorrpetnion has adienced over trie decades, so neve 
tne eontoura of antrtrust doctrine. 

Antitruat lew also must keep pace wim devetopmema m the buameaa world. Buameaa 
precticea may change, eapodauir aa technological mnovabon and pooai economic integra- 
tion alter the competitive forces at work to particular markets, to protect competition and 
ooneumar wedare. antitruat anaiysia mutt offer auffictent fteubiaty to take account of mesa 
ctianges. wnile maintaining clear and adminiatreble rules of antrtruat enforcement. 

B. Pariodic Assassraanie of tka Antitrust Laws Ara Advisabla 
The antitruat lawa m me United States reouire ongoing evatuation and aaaaaamant to 
ensure they ere keeping pace with both econonuc learning and me e««r-cftanging eeonorny.>* 
In pest dacedea. vanoua amibea have empowered au different convniaaions to aaaeaa hpw 
weH antitrust lew operetea to serve conaumera. the Antitruat Modemnation Commaaion 
is me aevenm such commiaaion in almost sevtnty years.* Pnor commiaaiona have made 
recommendaoona about both me aiPatence end procedure of entrtruat law. 

The tradition of assigning ccmmiaaions to evaiuaia antrtruat law began to 1938. wnon 
Prestdent Rooaovtit recommended met Congress appropnate funds for me study of me 
antitruat laws.** Reoommenoationa from mat first commission, the terrporary Naborval 
Ccononsc Comnsssion (TNEC). played e rde to spurring Congress to strengthen the law 
against anticompetitive mergers.** In 1955 the Attorney Generals National Comrrvnee to 
Study the Antitruat Laws recommended unportant changes to anmruat anaiyaia. moat 
notatPy to reduce me use of per ae ruiea mat deemed many types of ooruiuct eutomatrcei- 
hr lOegal.* Twenty years later, these proposeia combined with further ec o nomi c learrung to 
produce aignrficant changes m antitrust law.* 
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1969 ftnO 1979. UvM oommitiMnft reports, eetfi known by v»e nemee 
of tnoM wno led Neai Report. * tf>e Stigter Report.” and tt>e Snenefieid Report.” 

Among otner owngt. tbeet reports reftected ongoing debetts ebout wnttner and when 
monopolies, or firms w<tfi (ergo merket sberes m rugfity concentrated markets (oitgopoi»es). 
snotOd be sup^ to more stringent antitrust enforcement.” Tbe recommendation of me 
Neat Report to reduce concentration in otigopoties by reowring firms to dnest assets was 
opposed by me Siigtar Report, wfucb described the corwieciion between concenuaiion arid 
oompttibon as *vaeek.*” Tm recommendetion of the Sner^ebeid Report to meke ft eesier 
to pro^ monopoiuabon eleo did not gam trecoon.” 

Recommendations from mese commissions for revised or new antitrust procedures and 
remetses were more successful. For esampfe. tne Neai Report recommonded mat. ei certain 
ciroumstances. businesses be required to nobfy the antitrust agenc«es bsfort consurrwnet- 
mg a merger; * m 1976 Congress enected tt>e Hart Scott-Rodno Antitrust improvements Act. 
wtwch imposed pre^rger nottNcabon requtroments.” The Stiver Report recommended 
substantial increases M government antitrust penafbes. a rec om mendation adopted mM 
law tmou^ TM Antitrust Procedures and Peneiues Act of 1974.” The Snenefieid Report led 
drectiy to passage of the Antitrust Procedural improvements Act of 1960** end 'provided 
important encouragement to ftdtrei fudges to menage tnsis— incsudng the massive ATgf 
tnei><eifectivety:**^ The Snenefteid Report also issued twenty recommendations tor further 
der^uietion. providing sifnfficarn support to ttio darefuteticn movement.** 

Most recently, the incrtesmg imponence of ^obei trade spurred the 1996 estabiisfiment 
of the intemetionai Competrben Poiiey Aowsory Commmee (iCPACi— cneired by former 
Assistant Attorney General lames F. Rill end former mtemationat Trada Commiasion Chair- 
woman Paula Stem— to study intsmabonei aspects of antitrust taw.” Th# ICPRC Report pro- 
vided the impetus for the mtemationei Competition Network, through when neerty one 
hundred nations now discuss antitrust procedi^s and policies.** 

C. Major CRangas in Antitrust Anaiyals ovar the Past 
Twanty-Fiva Yaars Make this a Timely Report 
m the decedes since the Neal. Soger, and Sheneheid Reporu undertook thee essessments. 
amrtrust law has gone through what it arguably the meet important period m its develop- 
ment. The anwruet landscape differs greatly from earlier decedes in terms of eritnrust analy- 
sis and the role of antitrust onforotmont agencies, among other things. 

Most important, anotrust case lew has become grounded in the related pnnapies that 
antitrust protects compemion. not competrtors. and mat n does so to ensiee consigner wee- 
fere. Substanoei ec o nomic teeming now unoergtrds end informs antitrust anaiysrt. Time end 
again m recent decades, the Supreme Court has used economic reesoning to develop 
stenderds for antitrust analysis. Case-by<ese dedstonmeking has provided myriad oppor- 
tunmes for the integretion of econonsce into antitrust enefysis. end litigating parties end 
the courts htve used them. 
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Ceooomc iMrntnf provtOM tnt fovnd«t)on for upMied «ntitnjst anaiiAit in p*rt pjr 
r«v««lin( tfi« pottntipl procomptiitn* Mntftu of tome outmeos oooduct Dre«>outly 
eeeumeo to be emicompetnyvt. The ecoommoOeiton of such eovoncet m economic leem* 
tng hot tncfeeted tne fiesibeity of eotitruet lew. witb cocrte end tf»e amitruft egenoee no* 
oontHMftnd e wide venety of economic fectort wi tneir eneiyeee. unoroved economic undef- 
•tendint end creeter eneiytic*i fieuotnty nave increeeed tne potential for a soi^ co moet- 
aive eMetvnent of buemess conduct m all induatnet. incMndthote cnarecterued by tnn» 
vaiMm, inteiiectiial prooerDc and tecnndoCIcal change. 

The improvementt in economic underctandint and the •ncreasee in anaiybcai fieiibiifty 
n»re added funher complexity to anianisi lew. however. In reeoonee. courts ne«e seercneo 
for standards that can maka ancitnist analyses more manageable. They also hspve ^ven 
mcreaied anenbon to whether bustnessas can understand arus oompfy wrth. and courts can 
effioendy and competently edmnister. pertiouisr antitrust rules- iMieinef particular antitrust 
rules overdeter procompetnive conduct or underdeter anncompebtive conduct nae rectnred 
treater scruony as wcfi. 

0. The Commlseion's Hietory and Procees 

The Antitrust Modemitttioo Commission began the three years of work that cuiminatad in 
tn«s heoort m Apnt 2004. The Commission met for the hrst bme on Apni i that yeat. short- 
ly after an appoiniments to the Comnsssion nad been made. The Commisaion has over those 
three years engadsd in a careful, deliberate course of study to fuMu its statutory mandate 
of examnung ‘whether the need exists to modemift the antitrust laws* and soiiabng the 
‘views of all parties concerned with the operation of tht antrtrusi laws.'^ interested merrv 
bers of the public have partopeted substantially through tht submission of comments and 
testimony and attendance at me Commission's many heartr^s and meetings. 

1. tagislafhw Hittwy of ttm Commission 

The Commission was created by an act of Congress in 2002. The on^nai bill was intro- 
duced by F. iames Sensenprennar. ir.. thenCheirmen of the House iudiciery Commttee.* 
Aitnoufh me Mil did not wm me scope of me Commission’s study, at me time of lu mvo- 
ductioA. Chawnmn Sensenbrtnner fwghufhted mree issues he believed me Commission 
should review m the course of its study: (1) *me rdt of inteitectual property law m antitrust 
iaw‘: <2) *how antitrust enforcement should change in me 0 obai eooi>orny*: and O) ‘the 
role of state anomtys general in enforcing antitrust laws.*** 

The Act Obliged me Commission to perform four tasks: 

1. *(o examine whether me need txisu to modcrnne the antitrust laws and to idantify 
and study related issues*: 

2. ‘to seilat views of aa parties ooncemad with the operation of me antitrust laws*; 
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3. *to tvaiuM* tn* MKiMbiitty of oropOMis and curront ofronfamtnts iMtfi rotpect (o 
•ny iStuM M UltnVftMJ*; ond 

4. *10 prepare aod sobmd to Coo|res» eod toe PreoKieni a report 

The Act provtoed the Commieaion wtth three yean to eomptete these teshe** er>d author- 
ued t4 rraatoo to oe epproprteted for the Comraeaton to perform iu worti.* 

Z OrganitaUon of the Commfuioo 

The Antitrust Wodemixation Commrseion Act celled for the appomtntertt of teelue 
Commssiooefs. four try the House of Represeotetives. four try the Servate. errd four by the 
President.** Appotntmertis by both houses of Congfess twere split epuaify betwe e n the 
Oemocrettc and fteoubiicsn paroes.** No more men two of the President s four appoi ntm ents 
ooiAd be from the same poeticai perty:^ The Cheir was designated by the President: the Viee- 
Choir was designated loinity by the Democratic leadership of the House of Rsprtssnteoves 
end the Senate.** 

The House of Representatives appointed as CortrmissM)ners Donald G. Nempf. Jr..* John 
L tMnStn.** John H. Shenaftefd. and Debra A. Vasemint.** The Senate appomied W. Stephen 
Cannon, Makan Oetrehinv** Jonathan M. Jacobson, and Jonathan R. varowahy.*' The Pres»> 
dam appomtad to me Comnession Bobby R. Burchfield. Oanrws w. Canton, Deborah A. Corn, 
and Sanford M. utvacit.** The President designeted Commrsaiohsr Garze es Chair: me 
Oemocraoc leadirshio of me House of Representatives and the Senate deargnated Comms- 
sioner Yarowsky at ViceChatr. Pursuam to the AMC Act. me Convnission appointed Andrew 
J. Heimert to be the Executive Oirectof end General Coimael.** The Commission subse- 
quencfy heed sddittonei staff and appointed aonsors to assist it m rts work.** 

3l frantpamncy aiMf hnohwmenr of the Public 

The Commission's work proceeded in three general phases: seftction of issuts for 
study, study of those issues, and dsnberabcn upon the recommendations th# Commission 
would mske on me issues it studied. At each phase, me pubiie was invited to perticipate 
mrough written comments and testimony and by observinf the CommisSHme hearings and 
dstiberations. 

The ComimsSKHi's prmapsl mechanism for irTformmg me public of its work was through 
ns websne, www.amc.p(w. AM materials that the Commission discussed at its meetings were 
posted on the websne w edvsnce of me meetings. The Commission placed its entire record 
on the websne es it was developed. Comments from me public were posted es soon efter 
receipt as possibft. waness statements for hearings ware made ave*iebie on me website 
es far «n advarKe of ma hearing as the wttnesats prowdad mam. and transcripts from ma 
haanr^ were posted shortly afttr each heanng. 
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flL f>su* S«tocNon thfotqih Pubhc Gomm«n( antf Outr^&th 

Tiw ftrtt pnas« of th* Commioion'ft wont w«« to Mieci *%$>*•% for study. Conttstont witn 
Its mandats to sodcit ttis visws of intsrssttd parsons, tt>s Comrmssion rsquastsd that ths 
puOltc proposs tssuos for study.* Ths Commisson rtcsivsd corrvntnu from nfty-su anooss 
proposing a vontty of issuas for study.** ConurMss^ontrs also spaofically soscrtod tha 
views of a vanaty of persons and organoations. aictuoni oonsurr^r organizabons. current 
and former steta and federal antitrust antorcemant offioais. and federal judges. Tha Conv 
misiion mat in January 2005 to daiioarata putNtcly on a list of approximately sixty possiota 
issuas synthapaad Oy Comrmsaion staff from the conwnants and mput racehod in tha fall 
of 2004 * uitimatefy. tha Commission adopted twenty^ive issues (broadly deflr>ed) tor 
study. 


tx. Ihfbrmadon Gar/ianing fhriMigh PuOfic Commanf and JfeerJrigt 

Having selected issues for study, the Commission began an eitandad study and evaiue 
tion of thtst issues and proposals regarding them,* The Commission compaad its record 
thieu^ two principal mechanisms: comments from tfie public and neanngs.* 

The Commission reouesied comment from the puOiic on the issues it selected, indmsng 
speaAc questiont aoout the U.S. antitrust lews end whether change was adnsabta to any 
of 0iem.* Aithoutft the mejonty of comments ware providad to the Commission in 200&~ 
during me Comnusason's major study penod— members of the public continued to subnai 
comments throughout the entire period of the ComrrvssionS worS. Overaa. the Comnassion 
recfivfd IM comments from 126 persons or organizations.** 

Between June 2005 and October 2006. the Corrumssien held 16 hearings (war 13 days, 
with testimony by 120 witnasaes. generatif^ almost 2500 pagas of transcnpcs.* tMtnasses 
were saiactad to pronda a oatanoe and rtvarany of views. The pubnc was enKad to. and 4 d. 
comment on issues addrassad in the hearings.* All haanngs ware open to the public. 

C Oallberatiom on ADSsIblo Aacorrwnandations and ftaporf Oraftmg 

Commission dafibarations on tha recommendations m this Raport occurred oatwaan 
May 2006 and February 2007. Orarati. the Commissmn met to daiibarete on eleven deys. 
All defiberaooos of me Commission were i>a«d in pubac. Oooumants prepared by staff to 
assist the Comrrusaioners m meir deliberations ware made avaiiabif to the public m 
adi«nce of me meetings and at the meetings mamsahes. The Report was droned to 
OKpiain the recommandeuons agreed to by a majonty of Commisaionara. and reflects tha 
views of me Commissionars supportmg each raeommendabon. 
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2 . RECOMMENDATIONS 

Thf cn«rg» to 1 N« ComrwMtgn hot Ootn to onO malio rocommonOotton* 

tor tM onntruR tonoscope at it no* axista. mi#oh chan^eo from aariiar )(Oara. The current 
amnruM oanorama. of coursa. covera a oroad array of iaauaa: to atuoy ao of the ooaaroie 
taaues would be nedher effloerti nor desirable. To use its resources most productively. Via 
Commission otiose to focus on four prunery areas: substantive standards of antitrust law: 
enforc e ment irvsotutions arvd processes: cMI and cnnunai remeOits: and statutory and other 
a xcepoofts to competition laucn as tmmuruues and esamptions from the entitrusi laws). T?i# 
CiMpters mat address these issues are briefly descnoed below. 

Chapter I addresses certain aspects of substantive antitrust lew. Chapter LA reviews 
chants M antitrust law m recant decades ardt diacusaes antitrust analysis M industries 
in whKh innovation, intellectual property, and technoAoCcai change are central features (the 
*new economy*), Chapters l.B and IX assess two areas of antitrust ansiysis— mergers and 
eiicius«nary conduct— 4n greater depth. FhiaOy. m H^t of the importance of inttiiectuei prop- 
erty to competmon m e biotechnology economy. Chapter i.o bnefiy discusaes how the oper- 
ation of patant law can affect compaboon. 

Chapter I (sscusses enforcement insmuPons and processes. Chapter ii.A dtsis wdh the 
two ftdsraf antitrust agencies, the Anirtrust Division of the Deportment of Justice and tht 
t^ederai Tradt Commktvoti, and Chapter ii.B addresses issues surroumpng these agencies' 
implementation and enforcement of the Hart-Scott-Rodino Acte pra-mergtr notfhcaiion 
procass. Chapter IIX discusses enttpust erdorcemtm si the state level, while Chapter 11.0 
addresses mtemsDorvai snuvust enforcement. 

Chapter IH addresses cMi and cnmihai antitrust remakes. Chapter iitA discusses the 
monetary remedies evaiiabie to pnvete parties, such es treble damages, es weu es iiebiA- 
ty rules- issues related to indirect purchaser negation are assessed in Cheptsr ni.B. Chapter 
IIIX esamines CMI remtdias ava»iab«f to the federal government, and Chapter IH.D Asevssts 
crwnnei remeises that the government may obtain. 

finaihr. Chapter fV evaluates statutes and particular doctrines met provide excephons to 
freemarket competition. Chapter (VtA addresses me RoCMnsonRetman Act Chapter tV.S die- 
cusses tucutory enm^ities arvd sumptions from antnrutt law. regulated industries, snd 
me state action doctnnt. 

ThetohowirgertrecommendMionsagrffedtobyemafcntyof mtComrmssion. Dissenting 
votes sre idenuhed in me text of me Report and. in seme instances, ere discussed in sep- 
arate stataments of Commtssiorvars. 



46 


Chapter 1: Substantive Standards of Antitrust Law 
A. AnUtrust lew smI thu *Nsw Economy* 


1. There is ao need to rrvWe the amorutt laws to apply dtrierent rules to industrtes 
In wMcti innovailofl. inteaectual property, and lectinolcdlcal chanpe are central 
features. 

3. la iodustrtes Ui which innovattorv intellectual property, aad teduHAogkal change 
are central features. Just as In other Irutostnes. antMivst enfereers should carefully 
consldar maihet dynamics In assesslnf competitive effects and should errsure 
proper attentloa to economic and other charactertMlcs of particular Industries 
that may. depending on the facts at issue, have an important bearing on a vaad 
antitrust artalysis. 


8. Substantive Merger Law 


3. No Statutory change it recommended whh respect to Section 7 of the 
Claytoa Act. 

3s. There Is a general consensus that, whhe there may be disagreement over 
spectfK merger decWione. aad U.S. merger policy would benefit from 
coaiinued cmpMcel research and eiamMauon. the basic framework for 
anolyclng mergers followed by the U.S. enforcement agencies and 
courts Is sound 

3b The Comnuulon mss not presented with substantial eiMence that current 
U.S. merger poMcy ti materteay hampering the ability of companies to 
operate efficieniiy or to compete la globoi marswts 

4. No substantial changes to merger enforcement policy are necessary to account 
for Indu sti te s M which iimovatlon. intellectual property, aad technological 
change are central features 

4a Current law. MeludMg the Merger CukMlnes. as well as merger policy 
developed by the agencies and courts Is sufficiently llesMIe to address 
features in such industries. 
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5. THe Trade CammiMidn and ttie AinHnMi DlvielOA of ifM Oeoartmern of 

lostm sAovlO enMire Oial merger enlo«ce«ne«t policy H eppfopftately HmeKfre 
10 the eee O* of comfKwilee to Inoovafe and obtain the scope and scale needed 
10 compete etlecthfely In domestic and glohol marhets, whAe coathialnf to 
protect the MMresls of U.S. comomere 

g. The Federal Trade Commi ss ion aad the Antitrusi DMsion of the Deportment of 
Jastke shoaU ghe substantial aelgM to evidence demonstrating that a merger 
artfl enhance efticlancy. 

7 The Federal Trade Commieslon and the AntHrwit OKlslon of the Depannsent of 
Jastke should Increase the weight they #v« to certain types of effielencies. 

For example, the agencies and courts should ght neater c i edh for certain 
flxedoost efficiencies, such as research aiNl development expenses, in dynamic. 
Innovationrirtiran Industries nhero mar^nal costs are low leUMlve to typical 
pncos- 

g The Federal Trade Commmio n and the AntNruii Division of the Department of 
Justice should gM substantial we^t to evidence derrronstreilng that a merger 
wM enhance consunser netfare by enabling the companies to increase Umovadon. 

9. The agencies should be flexible In adjusting the iwoirear time horizon for eniryt 
where appropriate, to account for Innovation that may ctangi oompeMlve 
conditions^ 

10- The Federal Trade Commission atxd the Anutrust Dhislon of the Deportnvent of 
Justice Should seek to heighten undersianthng of the besis for U.S. merger 
enforcement poMcy. U5. merger enforcement policy would benefit from further 
study of the economic foundations of merger policy and ag»f>cy etdorcement 
acthVf 

10a The Federal Trade Commission and the Antilruit Division of the Deportment 
of Justice should conduct or commission furthar study of the relatlonihlp 
between concentration, as wel os other merket characteristics, and market 
performance to provide a better bosh for assessing the efficacy of current 
merger policy 

10b The Federal Trade Commission and the Anthrust Division of the Department 
of Justice should tnerease theh use of retrospective studies of merger 
enforc e meni decisiona to assist In determining the efficacy of mergsr 
policy. 
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11. TfM F«<teral Tr»<M CommiMkKi and itoe AniliruM OlvMoa of tlM OeparimoAi of 

JiAilce tfKNiid vfOrtt toward incroMinf transoarvocy iNroufH a vartety of meaaa 

ila. Ttw a^anciM afiould i»«*e *cloafnf atatemaols.* wfloa appropriate. 10 
expiohi tkf reaaofts for taUng ao tnforctmoAl actioo. m order lo tariaoee 
pgbde tioderwaadiag of liie agecKioft' merger eaforcemeoi podey 

HO. Ttie agenctea should locreaM traneporeacy by perfocdc a lly raportlng 
ctatMica oa merger enforcement efforts. Inciading such Information as 
was reported by the Federal Trade Comrmealon In Its 2004 Hodtontal 
Merger imesiigacioo Data, as weN as determlABllve factors M deciding 
not to challenge cloie transactions These reports should emanate from 
more frequent, periodic iniemal reviews of data relating to tha merger 
enforcement acthSty of the Federal Trade Commission end the Antitrusi 
Ohialon of the Oeportrrtent of luetice. To tecUltate and ensure the hl^ 
qwaaty of such reviews and reports, the Federal Trade Commiseion and 
the AMNrwM DMsion of the Department of luetice should undertehe 
efforts to coofdinaie and harmoniM thefr Intemal collecflon and 
maloienance of dau. 

He. The agencies should update the Merger Guidelines to etpiain more 
ektenshvly fkow they cveluate the potential impact of a nntrger 
on Innovation. 

Hd- The agencies should update the Merger Guidelines to Mclwde an 
expiariatlon of how the agencies evaluate noohorttontal mergers. 


C. Cscluskmary Conduol 


12 In generat standards lor applying Section 2 of the Sherman Acth broad 
proscription againsi antieompetithre conduct should be clear and predictable 
in appNcatlOfi. administrable. and designed to mlnimiM overdeterrence and 
underdeterrence. both of which Impoir consumer weMare. 
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U. Co€ifr«« ttiotiW MM MmtMtf SMttOM 2 M Uw Sf>MrmaA AM. StandanM currMiihr 
t in p te>Ml by U^. co«m lor OMorminAng whether tmcMIrtn cootfiect l» unleiMvIty 
•idnokwary are feneraH)! approprlMe. AMhoeigh M l» poeatbAe lo dHagree wMh the 
deeltkwtf in portlctilMr cMiea. In ftneral the courte have approprlatM)' rocofnitetf 
that vlforoM competRion the ag^Mlve pmtmK of busineM oh|ecth*«. and the 
realltailon of efflclenclei not ovalloble to competHort are feneraihr nM Improper, 
even for a *dominoni* firm oml even where compethore mlfhi be diiacKantofed. 

14. AdiMlonMl clartty and Improvement are beat achieved througfi the continued 
evMiAlOfl of the law In the oovria. Public discourae and continued reaearcli wlH 
aiM aid In the deieto pm eni of coftienaut in the coum regarding the proper legal 
ttandarde to evaluate the likely compeiHhe effects of bundling and imllaieral 
refusals lo deal with a rival In the same market 

1&. AddhlonM clarity and improvement In Sherman Act Section 2 legal standards 
are dtsirablf . partlcMarly nhh reepect to areaa where there is currently a lack 
of claar and consistent standards, such as bundang and whether and m what 
circumstances (g any) a monopolist has a duty lo deal with rtvals. 

16. The lack of dear standards regarding bundlinf. as rtflectad In (aPaie t v Mf. 
may dHcourage conduct that is procompetHhe or eompethhely neutral and 
thus may actvahy harm consumer wetfare. 

17. Courts skouid adopt a threO'PDrt test to determine nheiber bundtod dtocounts or 
rebates violate Section 2 of the Sherman Act. To prove a violation of Section 2. 

a plaintift should be required to show each one ol the following elements (m well 
as Mher elements of a Section 2 claim): (1) after abocating aa discounes and 
rebates attributable to the entire bundte of products to the competitive product, 
the defewdant sold the competiitve product below its incremenlal cost for the 
competilhe product (2) the defendant is likely to recoup these short-term l osses ; 
and (3) the bundled discount or rebate program has hod or Is nkety to have an 
adverse effect on competition. 

16. In general, firms have no duty lo deal wkh a rival in the same ntarkei. 

19- Market power should nM bo presumed from a patent copyright, or trademark 
M antitrust tying cases 
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0. AntitfiiBt Mid PatMtB 


30. Joint fw^UMions «vnti inledectiMU property owners by members of b standard- 
setting organUaikxi Mb respect to royabies prior to the rstabbitiment of the 
standard. wHhout more. sbovU be evabiaied under the rule of reason. 

21. Congress sbootd sertously consider reeommendMions in the Federal Trade 
Commissloo and NaUonal Academy of Sciences reports wtih the goal of 
encoeia^g Innovation and at the same time avoiding abuse of the patent 
system that, on batance. wUi hhely deter innovation and unreasonably 
restrain competition In pontcular: 

21a. Congress should seriously consider the Federal Trade Commission and 
Nattonal Academy of Sciences recommendations targeted at ensuring the 
Quality of patents. 

31b Congress sbould ensure that the Patent and Trademark Office le adequattfy 
equipped to handle the burden of reviewing patent appiicaiions wtih due 
care and attention wflhln a reasonable timt period 

31c. The courts and the Patent and Trademark Office should avoid an overly lat 
application of the obviousness standard that allows patents on obvious 
subject metter and ibus harms compethlon and Innovation. 


Chapter 11: Cnforcaaiant Insiltatlons and Procassas 
A. Dual Federal Entoreement 


33. The Federal Trade Commission and the Antitrust Division of the Department of 
Justice should develop and impiemeni a new mergM clearance agreement based 
on the prlndplas In the 2003 Dsarance Agreement between the agencies. Mb 
the goal of deartr^ all proposed transactions to one agency or the other whhln 
a short period of time. To this end. the appropriate congressional commaiees 
should encourage both anthrust agencies to reach a new agreement, and the 
agencies should oonsuM whh ihese oomnunees in developing the new agreement. 





51 


23. To «M«r« pfompc doMoe* of M iranMcttOAt roponod imtor iho Hon-Seott- 
RodMo Act Con^OM stKMid oooct lefMailon to mjcdre Uw Foderai Trade 
CommlMloii and Ilia Antitrust Dlvtskwi of tha Oepartmanl of Jvstlca lo ckar aH 
mar^fi raportad under ilia Hart-Scott-ffodliw Act (lor ttfilcli claararica (• soogHti 
10 o*a of lAe agancias wMhat a sDod pafH>d of tima (tor aKompia. ao more Itian 
mna ealertdar days) attar lAe (Wng of (Im pra-marter noiMicacion 

24. TIM Faderat Trade Commission siiovid adopt a policy ttiai wfian it saato in|oncliva 
radaf ai Hart-Scott-Rodino Act merger cases in federal ooart. M «■ saaK bolli 
praliminary and permanani in)unctiva laAef. and wa saaA to consoddata 

Ihosa proeoadings so long as it is aOla to roach agraamant on an approprfata 
Khaduling order with tha margtng pantas. 

25. Congress should amend Section 13(b) of tha Fadarai Trade Commission Act to 
prohibii the Federal Trade Commission from pursuing adminiscraiiva littgstioo 
M Hart-$cotl-Rodb»o Act merger cases 

26. Congress should ensure that (he same standard lor tha ^ant of a praliminary 
injunction applies to both (ha Federal Trade Commission and (he Antitrust 
DhSslon of tha Department of Justice by amending Section 13(b> of the Fadarai 
Trade Commiasion Act to spocffy that, whtn tha Fadarai Trade Commissien saahs 
a preliminary inunction In a Hart-Scott-Rodino Act nMrger caaa. tha Fadarai 
Trade Commission Is subject to the same standard for tha grant of a praiirrdnary 
Injunction as tha Antitrust Division of tha Department of Jusllca. 


§. Tha Hart-Scott-RoAne Act Pre-Merger Review Process 


27. No changes are recommended lo tha InKlai filing raquiramants under tha 
Hari-Scott-Ro(hno Act 

28 Congress should da-hnk tuning for tha Federal Trade Commission and tha 
Anthiust Dhiiion of (ha Department of Jusitea from Hart-Scott-Rodino Act 
filing fee ravanuas. 

29 Tha Fadarai Trade Commission and the Antarust Division of the Department of 
Justice should continue lo pursue reforms of the Han-Scott-Rodhio Act merger 
review process lo reduce tha burdtna imposed on mar^ng parties by second 
requests. 
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30 TIm F«<teral TrM Commli*kKi and lUe AniltruM OIvtftkX) of tlM OeparimMit of 
JiAilce should srttemabcaVf ooMect ond lecord mtomtouoo roganlind lh» costs 
ond iMirdens imposed on mer^ng pnrtles by Ibe Hon<Scon-Aodino Act process, 
to improve the pbdity of the egenctts to Idtntdy eoy* to roduce tbose costs 
and burdens and enabit Congress to perform approprtaie oeenighi regarding 
enforcement of the Hari Scotl Rodlno Act. 

31. The agencies sbouM evahsate and consider Impiemenitng severoi specific reforms 
to tlie second roQuest process- 

31j. The agencies should adopt tiered ■mils on the number of custodians eboee 
mes must be searcbed pursuant to a second ropuesi. 

31b. The agencies should In aN caaes inform ttw merging parties of the 
competitive concerns that led to a second reoeest. 

31c To enable mergMtg companies to understand the bases for and respond 
to any agency concern, tbe agencies should inform the pardes of the 
theoretical and empMcal bases for the agencies' economie analysis and 
facibiate dialogue including the agency economUts. 

31d. The agencies should reduce tbe burden of translating foraign-language 
documents. 

3U. The agencies should reduce tbe burden of requests for data not hept in 
the normal course of business by the pomes. 


€. State enforcement of Antitrust laws 


32. No statutory ebanga ia recommandad to the currant role of the stales In 
nonmerger civil antbrust enforcement. 

33. State non-mergH enforc e merrt should focus primartiy on mailers involving 
localUed conduct or competbive effects 

34. No statutory change is recomrrtended to the current roles of federal and slate 
antitrust enforcement agencies wflh respect lo reviewing mergers 

35. Federal and state aniilruat enforcers are encouraged to coordinate then activities 
and to seek to avoid subfectlng companies to multiple, ond posalbir inconaistent 
proceedings. 
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36. F«6«ral and »IM« •rMMrwM enfore«r» MMuid <o«Hide« tlM fellowtnf actldiw 
10 acliteve furtlMr coonttnotioo mn6 cooperailoA omI tftoreby impfovo it»« 
coftotetency and precUctafelWy of ootcomoa la mofgef invMtifatkma. 

36a THa Matoa and ladtrai aniliruat afanctaa •houU «od( to hamootio lOftr 
applicMion of foOotoottvo antRrvM law. panictiiafty rotpaci le 
moffen. 

36b Tbrough ataia aad fadoral coofdinaUoa aflorta. data rvquMts abouU bt 
coaslatoM acroas onforcora to tba moumum oxtaot poaafMo. 

36c. Tbt ftato aiMttfMi attncita abtHrfd work to adopt a medal coftfldtoftoRrif 
ataiida with ttia poai of alkninatint iacoaaHiaociaa amoag atata 
coafidenikaliry a gr a a meota. 


D. lalarfiaUofkal Aatltruat Caforcamant 


37 TIm Fadaral Trad* Commlaalon aad (fia AiMRruM OKlilen of iba Dapartmtnt 
of Jualica abouM. to tha ailaot poaalbta. pwraaa procadurai aad aobifantiva 
corwargtnca on aouad prwicipiaa of compatHiOA law 

36. Aa a maner of prtortty. tha Fadaral Trade Commlaalow and tba /UiiKruai OhrHkwi of 
Iha Departmant of Miatloa abould atud) and loport to Con^aaa promptly on Ilia 
poaaibwty of davatopmg a cantrabtad mtamacional pra-mafgar nofdicatkwi ayttam 
itiai would OMa ttia burden on companlaa angaiad In croaa-bordar iranaactlona 

36 Congraaa aiioufd amand tba Intaraalional AntRniat Enforcamant Aaaiatanca Act 
10 clardy ibai R does not racyulra ttiat AntRratt Mutual AasMtanca Agraamenta 
knctuda a provision aOowIng the norvnntRrust usa of Wdor m ntlon obcatnad 
pursuant to an AMAA. 

40. Congrasa should provida budgetary authority, as waU aa approprtationa. directly 
10 tha Federal Trade Commlsafon and tha Anutruat DMsMmi of tha Departmant 
of Justica 10 provide International antRrvst technical asalstance. 
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41 TIM United SIMM stMuld puf»M bll4Mr«l on6 nuiltihii^ral antiiniM cooiMMikM 
agreemenu ttiM incorporate comity prlnctptes wttti more o4 He tradtoif panoere 
oed matie neater uee ol Ibe comby proviatooe M etlMlng oooperattoo 
agreements. 

41a Cooperetioa agfeenMots abouKI eapliciity recognUe tt>e importance of 
promot ing gkitol trade. Inveetment. and conMimer eoMare. and ttM 
impedirrMnt ilMi inoonaMeni or conflicting antRreat enforcement poaea. 
EjUating aipee m enta ahould t>e amended to add appropriate language. 

410 Cooperation agreomenta abouW tecorporate aeveral prindptea of 

negathe and poadive comity relating to cireirmatancea etien deference it 
appropriate, the barmonttation of remedlea. contuitatlon and cooper at ion, 
and 'benctimartdng revtewi.'* 

42 As a general principle, purcbaaea made outside the United Statea from a aeilar 
outaide the United SUtea abooid not Of deemed to rise lo the reqinaiie 
effects under the Foreign Trade Antdrvst Improvements Act 


Chapter 111: Civil and Criminal Remedlaa 
A. Private Monetary Remedies and UabUily Reiee 


43 No change la re c omrtMnded lo the atatute provNRng for ireOie damages In 
antitrust cases. 

44 No change is recommended to the statute that providea for prefudgment 
Intereat in aniliruii cases; prefudgmeni teterest should Oe available only in 
the circumstances curraoiiy specified in the statute 

45 No Change la recommended to the statute provMteg for atfomeya’ fees for 
successful antitrust pkdniifrv la considering an a ward of attorneys' fees, courts 
should consider wttelher. among other factors, the principal developmerii of 
the undertying evidence sas hi a government tevesttgation 
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46 Co€ifr«M tiiotild 4A6C1 a Matuta apptleatla to all amarutt caaaa ton^Miig 
)olnl and Mverai nabUKr ttwi «KHild pcrmtt aoiMettllnd defentfanit to obtain 
rediictlofl of tiM ptalMlfH' claims by tha amo«iM of tbe •otttemeotia) or Uw 
ailocatod sliar«(«i of Habillty of tha Mftlin# dafaAdani(a). wbicliavar la graatar. 
Tba racommaaOad Matvia fbootd alto allow claims lot confribtMioo among 
aoaaattling dataodanti 


B. Indlfael ParciMiaar Ubgallon 

47. CNract and mdboct porchatar ansMion wooM ba mora afficfaM aad mom fair If R 
look piaca m oaa Maml court tor all purpoaat. includinc irtaL aad did not raauR 
la dimllcathra recomrtaa. daalal of rocovartaa to paraona wfio suttorad la|ury. and 
wladfad racovadat to paraoaa wlw did aoi taffer In^ry. To tadlltala iMa. Congreta 
titouid attoct a compmlianalva atatuta witfi flia foaowtng atomaota. 

• Ovarrvla munois Brtck and Haaoaar S/K>a to cba axtaat aacaaaary to adow 
botti dkact aad Indiraci puretiaaara to aoa lo rocovar for aeiual damagaa from 
%totattoaa of fadaaal antRrvat low Oamagaa la aucb actiona could act atcoad 
tba oworckarfaa (iroblad) tocurrod by dkact purcfuwors Damagaa abouW ba 
apportlonad among aM purckaaar piainufta— both dkact aad lad k act In full 
satisfaction of ihair claims In accordance witti ine avidance as to the aitant 
of ftia actual damages tkey suffered. 

a Allow ramomi of kidkoct puichasar actions brought under state antitrvM law 
to federal court to the fuN aKtam permlttad under Artfcia III. 

• Allow consoidatlon of ail dkact and indkact porciiaser acttona In a single 
federal torum tor both pre^l and trial proceedings. 

• Allow tor certtficatlon of cIbmos of dkact puithaiers. consistant wkh current 
practke, without regard to whether the kijury afteged was passed on to 
customers of the dkect purchasers. 


C. Oovemment Ctvil Monetary Remadtoa 

46 Tbart is no need to gNe the antHruM agencies eipanded a u thortty to seek cMI 
fines. 
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49 TiMfe it no flood to dordy. oipood. or Hmii iIm asonciM' auftvortty to «o«fc 
monetary eoaitabte reilet. Tlie Commtaalon endoroes iIm Federal Trade 
CommiMloft'a oodcy govemind Ka use o< moaetary eouMaMe ramedlea hi 
comoetMiOfl caaea 


0, Criminal Remedlea 


SO- While no change to eilatinf taw la raoommended. the Antitruat Dhaion oi ttie 
Department ot Jualice ahouid coniiniie to UmN ha crlmlnol enforcemofli actMty to 
*nahed* prfce^lKlng. bhMgging. and morhet or cuMomer allocation agraemenca 
among competHora. wMeti hievliablr harm conaomera. 

5L No chaise ahouid be made to the current maximum Sherman Act fine of $100 
mUhon or the appUcahlllty of 19 U J.C. | 367Kd). the ahemathe ftoiea atatute. 
to Sherman Act oltenaea. Quemona regardhig apphcatlon of Section 3S7Ktf) 
to Sherman Act proaecwiiona ahouid be reached by the courta 

53 Coagreca ahouid encouraft the Sanienciag Commiaaioh to reevaiuMe afld eipiaM 
the raOonalt for uMng 20 percent of the trohimt of commerce affected aa a proxy 
for actuai harm, tncludlng both the aaaumption of an a^ertgi overcharge of 
10 percent of the amount of commerce affected and the dffftculiy of proving 
the actuai gain or loea- 

53. The Sentencing Commlaaiofl ahouid amend the Sentencing Cutdehnaa to mahe 
expNcR that the 20 percent harm proey (or any reviaad pro«y) -uaed to calcuiaie 
the pecuniary gain or loaa reauhing from a violation— may be rebutted by proof 
by a preponderance of the evidence that me actual amount of overcharge waa 
higher or lower, where the deference would matertally change the baae fine. 

94 No change lo the Sentencing Guideilnea la needed to dietinguiih between 
<gfferent typea of anthrvai crtmea became the Cmdeanea already apply only to 
*bid-rlgfing. prlce4failng. or market allocation agree menta among competHora.* 
and the Anttruat OhHion of the Department of Juatice limita criminal 
enforc e ment lo aueh hardcore cartel activity aa a mailer of both Matorlc 
and current enfor ce ment poHcy 
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Chapter IV: Covarnmant Cxcaptlona to Fraa-Markat 
Compatition 

A. Tka RaObnoa-PatiMia Act 


55. Cooprcw MiMid repeal the RoblMon-Pacman Ad In Ite entirety. 


8. Immunlllae aatf CiempttoM, Refulaled iMkieuiee. and the Slate Aciton Peeirtoe 


54 Conpreaa thouM am dteptace Ireemarhat eompetlllon aoeent extensive, carefttl 
analysis and stronf avWenca that eaher (1) competNion cannot achieve societal 
poata that ovtneigh consumer welfare, or (2> a market tallwre repalres the 
regulation of prices, costs, and entry In place of competaion 


fmmunities end Cxeaiptlent 


57 Statutory Immunities from the antarwst laws shoaid he disfavored. They shoold 
be granted rarely, and only where, and for so long as. a ctaar case has been made 
that the eondud in oeesllon would sabtect the actors to antitrust babWty and Is 
ne c e s sary to satisfy a tpecdlc societal goal that trumps the benefit of a free 
maikat to consumers and the U.$. economy In general. 

68 In evahxaiing the need lor eusung or new immunhies. Congress should consider 
the foAowIng: 

• Whether the eondud to which the immunity apphet. or would apply, could 
sub^t acM to antitrust habiilty; 

• The Bieiy adverse impact et the existing or proposed immunity on consumer 
welfare; and 

• Whether a particular societal goal trumps the goal of consumer welfare, 
which IS achieved through competaion. 
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59 TM loaowtnc tiepft M tmportAAi to aultt Coopoto In it* contktendon of 
ttioM laciore 

• CiMie a tul poMic fvconl on any aiiMlnS or propoaod invnunity unOar 
comUtffatton by CongraM 

• Conaalt with tho FMtoral Trade Commission and the Antitrust OMsmn of the 
Department of Justice about wlselher the conduct at Issue couM sulHect the 
actors to aniltrasi UabUdy and Ibe llhely oompetMhre effects of tfte eilsting 
or proposed tmmunlty. 

• Aepuire proponents of an immunity to sahmit evkfenee saowinc taat consumer 
weVare. achieved ihroi^ competition, has less value than the goat promoted 
by the Immunity, and the Immonlty li the least restrictive means to achieve 
that goal 

50 If Congress determines that a particuiar societal gool may trump the benefR of 
a free marl«et to consumers and the U.S. economy in generai Congresa should 
take the foaowlng steps; 

• Consider a Umhed form of Immunity— for example, ilmlilr^ the type of 
conduct to which the Immunity apphes and limiting the eMent of the immunity 
(tor example, a limit on damages to actual, rather than treble, damages). 

• Adopt a sunset provision pursuant to wMch the Immunity or etemptton would 
terminate at tha end of some pertod of dme. unless specificagy renewed 

• Adopt a teouiremeni that the Federal Trade Commiiaioo. in coiHulcacion 
with the Antitrust OMsien of the Department of Justice, report to Congress, 
before arty vote on renewal, on whether the conduct at issue could sub)ect 
the actors to anthrvit llabIMy and the lliely competitive effects of the 
immunhy proposed tor renewal 

€1- Courts should construe all Immunities and exemptions from the antitrust laws 
narrowly. 
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63. PvbAc policy siMuld f*««r tfee^nortiel competitkMi over iMtattfropectfic 
rogutatloo ol prtcoo. cotta. wnI entry. Such economic regulation ttKMid be 
reaerved for tbe releil^relr rare coeea d market loNure. MCb •• the eilttence 
d natural monopoly cterodertMlca in certain Mimenta d an Induttry. or wkere 
economic regwialion can addreaa an Mnoortani sodeial dtefott ibai competition 
cannot addreas. In general. Coogreta ahodd be skeptical d ctalma tlial economic 
regulation can achieve an important aodetai inierett that competaion cannot 
actiMvo. 

63 When the gove rn ment decidee to adopt economic reflation. antitruM law 
ahodd cocMlnue to apply to the maiimum extent poealbie. conalateni wtth that 
regulatory acheme. In particiilat. antttrutt ahodd apply nhereter regulation 
reaea on the presence d competaion or the operation d market lorcea to 
achieve compethhre goala- 

64 Statdory regdetory regknea ahodd clearly ataie whether and to what extant 
Congreaa intended to diaplace the antRruai lawa. V at alL 

65 Courta ahodd Interpret aavtnga clootet to dve deieitnce to the aamrutl laws, 
and enaure that congmaaiorxal intent la advanced In auch caaea by dring the 
aniMrutt lawa tdi effect. 

66. Courta ahodd continue to apply current legal atandarda in determining when an 
immunity from the antitrust lewa should be ImpMed. creating Implied immunNIea 
only when there la a clear repugnancy between the antitroat law and the 
regulatory acheme at laaue. as stated In caaea such aa Matfonai Cerknedicaf 
Hoepgai and Gerorxoiqgy Ceneer v. Alue Cross Ot Kansas Oty. 

67 Mrtiori Comrnunicaeionii Inc. V Law omcos d Curtis V Mnko UP h beat 
understood only as a UmK on refuaaMo^leal dakna under Section 2 of 
the Sherman Act R does not displace the role of the antMmat lawa in 
regulated Induathea 

66 Confess should evaluate whether the Med-rate doctrine should continue to apply 
In regdated dduatrtea and consider whether to overrule R legfUattvely where the 
regulatory agency no longer apeclflcaRy reviews proposed rates 

69. Even In Industries sub^t to economic legulatlon. the antitrust agencies generally 
should have fuR merger enforcement authority under the Claylon Act 
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70. For moftor* Mi logulaiod MKkittrtet. tho nlevoni oniltruoc ofoncy tfiowld poilorm 
ttie compctllon arutfirolo^ The reievoni nguialory ouUiorlty tiKKMd net the 
compefiKon oufirtts of the eMKrtfii a^ncy 

71 The teOem anmruet at»ncte« onO other refwUMory atfenciee thotild coneiMl on 
the efiecte ot repwlatton on compettttoa 

72. The anWrati ecMofcemeel ageoctet aod coortt theuM lahe accowit of the 
oompetillve charactertatlct of regulated Induitrlee. tnchMDiig the eftecta 
of regelailon- 

73. Mefgera la regulated ladouhee should he suh^ect to the requiremeots of the 
Hart-Scott-Rodlao Aci tf they meet the leets for ha appueahillty. or to aa 
equhaleiit pre merger aoUfIcatloa and MneMigJMion procedure, each aa eat 
forth in the banhing statutea. ao that the lelevani antMniai agency can conduct 
a dmeff and welMnformed retlen of the proposed merger 

74 Congress should pertodteaBy review ad instances In wMch a regulatory agency 
reviews proposed mergers or acpulaltions under the agency's *puhlle inierest* 
standard to determine whether In fact such regulatory review Is necessary 

• In Its reevaluailon. Congresa shouM consider whether particular, identified 
Interests eslst that an aathrvst agencyS review of the proposed transaction's 
llielii competitive effects under Section 7 of the Clayton Act would not 
adepuately protect. Such ^particular. Identdied mieretts* would he tntercsts 
other than those consumers' interests— such as lower prices, higier Quality, 
and desired product choices se r ved hy mamcaming competition. 


file StsCe Actiofl OoctrhM 


7S Congress should not codify the slate action doctrtne. Rather, the courts should 
appiy the state action doctrine more precisely and whh geater attention to 
both Supreme Court precedents and possible consumer harm from immunised 
conduct 





76 TlM c««»rts ftliould MM grsfit •nOlruM immtMiry imhI 6« the M«t« •ctkMi doctrine 

to entitm ttai me not Mweretfn »tote« unteM <1) aetme pammnt to a 

clearty ankulaced state poacy deUberaiely tnioMletf to dtsploce coenpetaton In 
the manner at lasoe. and ( 2 ) lUe state provides sapervnton sufficient ip ensure 
that iNe conduct is not tne result of pdrate actors pursuing iPeir prtvaie 
Interests, rather than state policy. 

77 As proposed In ttie FTC State Action Report, the courts should reaffirm a esaar 
arttctdatloa standard that focusae on two questions: <1) whether the conduct 
at Issue has been outhortred by the state, and (2) whether the state has 
dehoerattiy adopted a poRcy to disptace cornpetNlon in the maneer at haue. 

78. The courts should edopt a fletJble approech to the active supervision prong. 
wKh ddlerent requ ir ements based on the situation. 

79- Where the effects of poleniiany immunlcod conduct are not predomlnantty 
Intrastate, courts should not apply the state action doclrtne. 

80 When government entitles act as rnsrhet participants, the courts should apply the 
same test for appllcailon of the slate action doctrine to them as the courts apply 
10 prtvaia parties seehmg immunity under the state action doctrhve 
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Mr. Conyers. Thank you so very much. 

I wanted to bring to your attention from the outset, and you 
probably know it, that the Commission itself was the work product 
of Jim Sensenbrenner, the former Chairman of this Committee, 
and it is one of the issues we agreed upon. And I just wanted his 
name to get into the record, because I think that it was a good 
idea, and we frequently agree on many of the antitrust issues. 

I am going to just raise a few and let you field them as you will. 

The first thing that I congratulate you on is trying to figure out 
how to narrow the exemptions. To me, that is worth celebrating, 
because with more than 30 exemptions on the books, more being 
applied for and also sometimes given other names, I think that this 
is very, very important. 

I also agree with the regard for a division, a more efficient divi- 
sion of labor between the two antitrust enforcement agencies, the 
Department of Justice and the Federal Trade Commission, FTC. 
And here your recommendations were very well received. 

Transparency was another one that was very important. 

Now, the Robinson-Patman repeal leads me to temper some of 
my enthusiasm for the list of things that I supported. You confused 
me on repealing Illinois Brick but sticking Hanover Shoe onto it, 
which seems to me to make things more difficult. The contribution 
in claims reduction provision attracted some negative feedback in 
some quarters. 

And so let me ask you to comment on any of those items that 
you choose to. 

Ms. Garza. Well, I will start off with easy, with something you 
like, immunities and exemptions. 

I mentioned that earlier this morning we were with the delega- 
tion from China and actually the discussion was all about immuni- 
ties and exemptions. And the question they had is, we see your 
antitrust law, we understand it, but can you please explain why 
you have 30 statutory exemptions. And then also they had ques- 
tions about State action, another issue. 

And so we discussed with them a little bit the history of exemp- 
tions and immunities and, you know, some of the most sweeping 
exemptions I think exhibited an ambivalence about the antitrust 
laws and a fear, even, of competition. There was a concern that 
some industries just weren’t fit for competition and there was a be- 
lief that some industries were national monopolies. That thankfully 
has changed a lot beginning in the 1970’s and into today as we 
have recognized that very few industries if any are not suitable for 
competition. 

So what we have seen over time is actually a contraction, I think, 
in the immunities and exemptions and a focus on much more lim- 
ited immunities for specific conduct or immunities that limit liabil- 
ity to single damages, et cetera. 

With that as the background in recognizing how difficult it can 
be to take away an immunity that has been granted, we decided 
rather than to attack specific immunities and exemptions, to try to 
offer you all a framework that you might be able to use in consid- 
ering whether to adopt immunities and exemptions in the future, 
but also to use in considering perhaps the repeal of existing exemp- 
tions. 
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And one of the things that we do recommend as well is that to 
the extent Congress does decide that other societal values have to 
trump the antitrust laws in a particular area and does enact an ex- 
emption, we recommend it that there he considered a sunset provi- 
sion, which would change the dynamics perhaps that exist today 
and ensure that after some period of time, in order to keep on, 
there has to he a reevaluation and the parties who were the pro- 
ponents of the immunity have to come forward to you with evi- 
dence to show that there is a net gain to the U.S. economy con- 
sumers as a result of the exemption. 

Mr. Yarowsky. I would just add one thing. Many of those 30 ex- 
emptions did not come from this Committee. A number of them did. 
But where they came from were other Committees, looking at other 
initiatives, and then they threw them in, because they happened to 
have jurisdiction over those industries, or they were thrown in dur- 
ing the process of a conference report. Which again reinforces that 
your vigorous assertion of jurisdiction, even if it has to be sequen- 
tial referrals, is absolutely critical to guard against further erosion 
in this area. 

Mr. Conyers. You know, the wave of mergers and consolidation 
and the lack of challenges is something I have to raise on my list. 
I don’t want you to try to address it now. Maybe I will get it a little 
bit later. 

But I now choose to turn to Mr. Chabot, the Ranking Member. 

Mr. Chabot. Thank you very much, Mr. Chairman. 

Hopefully I can get in a few quick questions and things here and 
get your responses. 

First of all, I think we all are aware that gas prices are on the 
rise once again, causing real harm to real people in this country, 
all across this country. And obviously when this happens, there are 
calls for Congress to increase regulation of the oil and gas industry 
or modifying the standards for oil and gas mergers. 

What are the implications of the Commission’s recommendations 
regarding regulated industries with respect to such calls for in- 
creased regulation, for oil and gas, for example? 

Ms. Garza. Well, the Commission specifically found and rec- 
ommended that there should not be a separate standard for evalu- 
ating mergers in various industries, and while we didn’t specifically 
mention the oil and gas industry, that was something that we were 
obviously conscious of We were aware of the fact that Congress 
was considering whether it was appropriate to have a different or 
higher standard for mergers in the oil and gas industry. 

And the Commission’s conclusions were that there wasn’t any 
need to do that. Section 7 and the way that it is enforced by the 
courts and enforced by the antitrust authorities, is sufficiently 
flexible in order to take account of all of the relevant acts. 

Now, in the regulated industries area, which we also looked at, 
we recommended that the antitrust agencies should have the pri- 
mary role of assessing the competitive implications of mergers and 
that the regulatory agencies, the non-antitrust regulatory agencies, 
such be involved only to the extent that there are some other non- 
competition related societal goals that are important to ensure that 
cannot be safeguarded through application of the antitrust laws. 
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Mr. Chabot. What are the implications of the increasing 
globalization of antitrust law? What are some likely consequences, 
for example, if America retains its shipping antitrust exemption in 
light of the E.U.’s recent decision to rescind its exemption? And 
what are the implications for potential internationalization of the 
Robinson-Patman Act, also? 

Mr. Yarowsky. I will just start out with that, Mr. Chabot. 

Obviously, there is a convergence in many ways now with some 
of the foreign antitrust laws and the U.S. antitrust laws. In some 
ways, that will be a very good thing, I think, is the general sense, 
procedural aspects of, let’s say, merger review. There has been a 
lot of discussion about why, in a global merger, where it is being 
reviewed here in America as well as at the E.U., why are there dif- 
ferent time frames for review? It would be much better if there was 
a more consistent, harmonized procedure that people could rely on 
and get results and answers quickly. 

The issue of substantive antitrust law convergence is a really dif- 
ficult one. Do we really want it to be an issue like the GATT talks, 
trade talks, where suddenly there is a uniform global antitrust law 
in this area. We have different traditions. I guess one could say 
that about trade and everything else. 

But I think the general sense is you have got to go much more 
cautiously about imposing a substantive standard across the board 
and certainly being very careful about throwing antitrust into kind 
of trade talks that could be decided in kind of an international dip- 
lomatic situation instead of a substantive situation with antitrust 
analysis. 

Mr. Chabot. Thank you. 

Go ahead, Ms. Garza. 

Ms. Garza. I just quickly wanted to react to two things you men- 
tioned. One was ocean shipping and the other was the Robinson- 
Patman Act. 

On the ocean shipping front, I think the commissioners did feel 
that the fact that we are now the only developed Nation that con- 
tinues to support an exemption for ocean shipping price setting 
should be a bit of an embarrassment to us, and we think that the 
action that the Europeans took is perhaps a good opening for us 
to follow and do the same. 

On the Robinson-Patman Act, I guess I will be brave enough to 
address that. Chairman Conyers. The one thing that moved me, at 
least, in agreeing with my fellow commissioners on our rec- 
ommendation was the fact that it does become difficult to explain 
to non-U. S. competition authorities what the Robinson-Patman Act 
does. 

As the report indicates, we think that in many ways the Robin- 
son-Patman Act operates in a way that is antithetical to the anti- 
trust laws. And we try to discourage foreign competition authorities 
from enacting strict price regulations when they are looking at 
adopting competition regimes. 

But it becomes very difficult for us to in effect say, “Well, don’t 
do as we do; do as we say,” while we have got the Robinson-Pat- 
man Act on the books, but it is really not enforced very much and 
there are ways to enforce it so it is not as harmful. And it makes 
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it more difficult for us, basically, to convince other Nations that 
they should not enact similar statutes that really police pricing. 

Mr. Conyers. Thank you so much. 

Howard Berman? 

Mr. Berman. Thank you, Mr. Chairman. 

I would like to focus the witnesses attention on the recommenda- 
tions and the antitrust and patents section and have you expand 
a little on the recommendations. I mean, you come down on the 
side of saying that while there is a tension, we can have our patent 
laws and have our antitrust laws and maintain a climate that 
incentivizes innovation and at the same time avoid the most nega- 
tive anticompetitive implications of granting exclusive rights. But 
you worry about features of our current patent system. 

Could you highlight for us which of the recommendations of the 
Federal Trade Commission and the National Academy of Sciences 
that would constitute reforms of the patent system that you think 
are the most important and that Congress should pay attention to 
adjusting? Either of you. 

Mr. Yarowsky. I will take the first crack at this, but I do want 
to say before I do that I am working on patent reform and so I 
want that 

Mr. Berman. Is that why you look familiar? 

Mr. Yarowsky. Yes, that is probably why I look familiar. 

The recommendations of the FTC, the National Academy of 
Sciences and other expert groups really focus initially on patent 
quality. If too many patents are issued with not precise quality, 
that has a devastating affect on competition, because remember, 
patents do have exclusive rights, monopoly rights. 

If too many patents are issued, that space, the competition space, 
gets filled with these little monopolies, and so they better be de- 
fined very carefully and precisely so that you don’t occupy any 
more space than you have to. 

Obviously, the first look then is at the patent office. Applications 
have gone up probably 300 percent in the last 15 years for the 
PTO. That is fine. We have great examiners. But that is a terrible 
burden for them. There is a 500,000, 600,000 patent backlog that 
is currently hanging over everyone’s head, which then delays the 
issuance of patents. 

If patents are of poor quality or questionable quality, that leads 
to disputes later on. Well, disputes then spill over into our courts 
for many years. If there was an alternative dispute mechanism 
that was expeditious, that would be wonderful, but there isn’t real- 
ly one that currently exists in the Patent and Trademark Office. 
And so at that point, the patent system, which is supposed to drive 
economic growth, competition and innovation becomes a problem in 
and of itself and drags down kind of the competitiveness of many 
companies. 

So I think the first strand is to enhance the resources of the PTO 
to keep up with this increase in applications, then have clarifica- 
tion about quality. The Supreme Court just came out last week 
with a decision about clarity — about what is novel and what is just 
obvious. I think it will be very helpful. And then look at how dis- 
pute resolution is being handled both in the courts and at the PTO. 

Ms. Garza. I don’t know that I have anything to add to that. 
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We do recognize that a patent doesn’t necessarily signify an anti- 
trust monopoly. And so we think that is important to keep in mind. 
But on the other hand, there can be a problem if the patent system 
is abused, if obvious inventions are patented. 

And so our recommendation is that in particular the rec- 
ommendations of the Federal Trade Commission and the National 
Academy of Sciences that direct themselves to ensuring the quality 
of patents be taken up by Congress. And I do agree with John that 
the Supreme Court seems to be taking steps itself to adjust some 
of what it apparently believes is, if not an abuse, a problem with 
the current patent system. 

But we agree that, you know, if the patent system is out of 
whack, then you could potentially have a competitive impact, and 
we agree however that both systems should be able to coexist and 
both systems should have as the common goal stimulating innova- 
tion and competition. 

Mr. Conyers. Thank you. 

The gentleman from Florida, Ric Keller? 

Mr. Keller. Thank you, Mr. Chairman. 

Ms. Garza and Mr. Yarowsky, I want to just ask you about the 
Robinson-Patman Act repeal. I don’t necessarily disagree with your 
recommendation, but just to draw out that a little bit. 

Ms. Garza, can you give us the top three policy reasons why your 
Commission recommended that the Robinson-Patman Act should 
be repealed in its entirety? 

Ms. Garza. Well, you know, I don’t know that I have a list of 
three, but the reason we think that it should be repealed is because 
it does arguably prohibit the kind of price discounting that the 
antitrust laws otherwise are intended to encourage. 

Mr. Keller. When you say price discounting, are you talking 
about volume discounting essentially? 

Ms. Garza. Volume discounting. Various kinds of discounting can 
be vulnerable under the Robinson-Patman under the Robinson-Pat- 
man Act, and because of difficulties that defendants can have in 
proving justification and meeting other standards of the act, it can 
really just have a chilling effect. 

And I think that, you know, you may not see a lot of litigation 
nowadays, but in my experience, and maybe other people’s experi- 
ence, is that it does have a chilling effect, and in a way it provides 
almost an excuse for not competing as hard as companies can com- 
pete. 

Mr. Keller. Let me cut you off there. 

Mr. Yarowsky, do you have anything to add to that? Any other 
policy reasons other than it inhibits volume discounting? 

Mr. Yarowsky. No. But at some point, now or later, I would like 
to explain my position on Robinson-Patman. 

Mr. Keller. Let me ask you a couple of questions, and then I 
will give you a chance. 

It is my understanding from talking with friends of mine who are 
car dealers that a car dealer, say, who sells Toyota Corollas, and 
he sells 1,000 cars a year, versus a smaller car dealer who sells 
Toyota Corollas at only 100 per year, both pay the exact same 
amount from the manufacturer and they don’t get a volume dis- 
count from the manufacturer. 
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Is that your understanding, Ms. Garza? 

Ms. Garza. I don’t really have an understanding of how pricing 
works in the auto industry, but I will say that our feeling is that 
a manufacturer should have — we start with the proposition that 
unless the manufacturer has market power, they have an incentive 
to basically expand output, to basically make sure that they get 
distributors who are selling a lot and that the volume discounts 
and other things that they employ are meant to basically reward 
the most efficient and successful distributors and distribution tech- 
niques. 

Mr. Keller. Well, that is my understanding, and I think it is 
based on Robinson-Patman. 

Do you disagree with that, Mr. Yarowsky? 

Mr. Yarowsky. No, not 

Mr. Keller. Okay. Let me give you a simple example. And I like 
the corner grocery stores as much as anyone. I go to the one right 
here on 4th and East Capitol every week. I am probably one of 
their best customers. 

But does Wal-Mart and the little corner grocery store both pay 
the same amount for the same size can of Campbell’s Soup under 
the Robinson-Patman Act, Mr. Yarowsky? 

Mr. Yarowsky. They may not necessarily pay the same amount. 
I mean, it really is an individualized set of agreements about what 
retailers pay. They may well pay the same amount. I think the vol- 
ume discount exception to Robinson-Patman which could justify dif- 
ferential pricing, that was there from the very beginning, 1936. The 
question is how it is interpreted and there is been a lot of confusion 
even about that, which seems pretty obvious. 

Mr. Keller. I am somewhat confused for a couple reasons. It 
seems like I gave you a chance to give me, both of you, three policy 
reasons why you want to get rid of Robinson-Patman Act and you 
can only come up with one, and that is volume discounting, and so 
when I ask you does Wal-Mart pay a cheaper price that a corner 
grocery store, I would kind of expect you to tell me no, they all pay 
the same under this law. 

Mr. Yarowsky. There are some other reasons that have come 
out. One, it may limit more discounting activity, and that would be 
a perverse, ironic result. There have been a lot of studies showing 
that fear of this act, and again I 

Mr. Keller. Take the remaining time to tell me what you want- 
ed to get out about Robinson-Patman. 

Mr. Yarowsky. Here is my view of Robinson-Patman. I agree 
with all of the commissioners that it is not working well and there 
is a real problem. It is not being enforced by the agencies and there 
is a lot of substantive confusion in the law. 

However, rather than just closing your eyes and repealing Robin- 
son-Patman, I don’t agree with that. I think Congress needs to re- 
visit Robinson-Patman, that the same forces, the same constitu- 
encies that have cried out for Congress to look at it, are still here. 

The problem is, I think you need to downsize and re-sculpt the 
act, if possible, so that it does work, it is lower to the ground, it 
may not be so convoluted. Remember, what Congress is now having 
to do is create mini-Robinson-Patman Acts because the larger one 
doesn’t work. 
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The program access rules — Congress helped stimulate the pro- 
duction of those because, for example, satellite was at a perceived 
disadvantage from cable in getting content, programming, when 
they first started out. And the answer was, well, we are giving a 
volume discount to cable, and the small satellite companies said, 
well, we can’t survive on that. So program access rules came into 
effect just for that little sphere. 

Net neutrality. This Committee really dug into that last year. 
Without going into the pros or cons of net neutrality, there was 
also concerns pushing that consideration about price discrimina- 
tion. Again, if Congress had passed a net neutrality bill, it would 
not have been a generic bill at all that would have applied across 
our economy. It just would have been for a small sector. 

I think if you repeal Robison-Patman, you are going to see a pro- 
liferation of these mini price discrimination regimes. I don’t think 
that is a good idea. I would rather see Congress draw back, do a 
tough evaluation, spend the time, go over it and see if they can re- 
craft a workable Robinson-Patman Act across the board. 

Mr. Conyers. Thank you so much. 

The gentleman from California, Darrell Issa? 

Mr. Issa. Thank you, Mr. Chairman. 

I don’t want to sound like a one-trick pony, but I am going to 
pick up on the patent reform and how it relates here. I think every- 
one that has been on the dais and probably everyone that will come 
in and out during the hearing agrees that the major thrust of pat- 
ent reform is to get better patents. And recognizing that we do 
have a high failure rate when they stand the test of the brightest 
sunshine in major litigation. 

But one question I have is, let’s assume for a moment that they 
are valid and should be enforced. I think I was hearing, you know, 
that there are still many antitrust violations, and I just want to 
make sure that it is clear for the record that, assuming they are 
valid, they are a right to a monopoly and a right to dominate an 
industry and a right to get premium prices and the Federal Trade 
Commission tends to resent that. 

Is that a fair statement? I am noticing some wincing, so I will 
assume that you are going to disagree. 

Ms. Garza. I don’t know if everything you said is fair, but I don’t 
know 

Mr. Issa. If I were still a Chairman, it would be. But I am not. 

Ms. Garza. Here is the thing. I would say that you are right, and 
I think the Commission agrees that a validly issued patent con- 
firms the right of exclusion on the owner, and we say in our discus- 
sion of Section 2 as well as the patents that you have the right to 
command whatever price you can command. 

Now, having a patent doesn’t mean that you have dominance by 
any stretch of the imagination, because you could have a patent 
but that doesn’t mean that that technology that is embodied in that 
patent is superior to other patented or non-patented technology. 

So the one thing that is important to keep in mind is that a pat- 
ent doesn’t equal dominance. A patent equals the right to exclude. 
It does not necessarily equal market power or dominance. 
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Mr. IssA. Sure. And following up on that, because you said ex- 
actly what I wanted said, in a sense, not because I asked you to 
say it, because I was a devil’s advocate instead. 

When we look at pharmaceuticals, it seems like in many Com- 
mittees of Congress we are constantly trying to make them provide 
medicines cheaper and thus breaking down the inherent right of 
their patent to create exclusion for the life of the patent, and we 
happen to have this life plus the time we took away in administra- 
tive function, but it is still life of the patent, and thus say that they 
should not get the high price. 

When we are looking at antitrust, isn’t it fair to look at these 
pharmaceuticals as not different for purposes of their right to get 
what might be enormous profits if they hit a winner and of course 
with the enormous loss if it isn’t a dominant product or in fact it 
doesn’t get approved. 

Ms. Garza. Well, antitrust policy I think says that if you have 
a valid patent, you have the right to recover whatever profits you 
can, and if it is a winning drug, then that’s an important incentive 
to others to invest in developing other drugs. 

And as you have indicated, and I don’t know, I can’t recall right 
now what the percentage of success is, but the percentage of suc- 
cesses, but the percentage of success is really quite low for pharma- 
ceuticals and the investment required is quite high. So that really 
illustrates, in some sense, what we said in the report about the im- 
portance of preserving incentives to innovate. 

So where there is a valid patent and you allow them to recover 
the rewards of their investment, then you are in essence encour- 
aging further innovation in new patents. That is assuming that 
there is no other sort of abuses or anything. 

Mr. IsSA. Sure. But it is not encouragement. It is a constitutional 
right based on its encouragement. Did you have anything to add 
on that? 

Ms. Garza. No. 

Mr. IsSA. And I made this point, and the Chairman knows all too 
well, because many of the Committees of Congress right now seem 
to want to strip away some part of that for the greater good of soci- 
ety, not for the greater incentive to innovate. 

Mr. Yarowsky, earlier, though, you said that the lack of an effec- 
tive administrative process was part of the problem with patents. 
And I know that wasn’t on point to antitrust, but in the last 
minute or so, if in fact the reexamination process were open, trans- 
parent, open in the sense that you could see and you could make 
input, would that change your feeling on the administrative rem- 
edies? 

Mr. Yarowsky. From my view, as long as you can get a post- 
grant process, I mean, there are many names being hurled around 
in the 

Mr. IssA. And I use reexamination because we understand what 
they are that people aren’t using. 

Mr. Yarowsky. Right. But if I am able to just use a more general 
phrase like post-grant process, if that process would allow more in- 
formation to come in with a transparency so there is a public di- 
mension, I think that would help crystalize more quickly the valid- 
ity question, and the validity question is the key, because once you 
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feel confident about that, then everybody goes about their own 
business to innovate further, which is what we all want, and that 
leads to a more competitive economy. 

So I would agree with you, if that post-grant process could be 
more transparent and lead to validity determinations more clearly 
and more quickly, I think that would be a very positive result. 

Mr. ISSA. Thank you. 

And I know the Chairman is looking forward to the Sub- 
committee marking up just such a bill in the relatively near future. 

With that, I yield back. 

Mr. Conyers. Thank you very much. 

I apologize for not calling on Sheila Jackson Lee before Darrell 
Issa, but I do now. The gentlelady from Houston is recognized. 

Ms. Jackson Lee. Thank you, distinguished Chairperson. 

In our anteroom is a number of Russian parliamentarians. It 
means that this room has many diverse opportunities and respon- 
sibilities, and as Chairman they are admiring your leadership. I 
apologize if I was in and out dealing with a number of members 
from the Russian Duma. I know that they are there as they are 
listening to this process of democracy. 

With that in mind, let me thank the commissioners for their 
work. I think that the principals that you have enunciated, the 
commitment that we have to the free market competition, should 
remain a touchstone of the United States economic policy and the 
recognition of the core antitrust laws, that they are sound and help 
safeguard the competition of today’s economy, are all good points. 
And I think you had one other point that I am noting, possibly that 
new or different rules are not needed for industries in which inno- 
vation, intellectual property and technological innovation are cen- 
tral features. 

I have a second thought to that and I raise a particular industry. 
I heard you mention in briefly and I would like to have some com- 
ment on that as well as to follow up some of the questions of my 
colleagues. 

We have watched the oil and gas industry over the decades have 
a metamorphic change, whether it is caterpillar to butterfly, but- 
terfly to caterpillar. But we see the large combinations of Exxon- 
Mobil. We see the large combinations of Chevron-Texaco, Conoco- 
Phillips, and it goes on and on. 

For some reason, I thought the innovativeness of the industry, 
the broadness of the industry, was far more vibrant and chal- 
lenging when there was less of this huge oil monopolies, and I hap- 
pen to come from what has been claimed to be the energy capital 
of the world and we proudly claim that in Houston, Texas. But I 
have watched my independence be dominated and domineered, a 
word that I have just crafted, by these large conglomerates. 

It seems that rules do need to be changed in order to create a 
vibrant, competitive industry. Where are the independents in the 
energy industry? What value do we get out of the large conglom- 
erates? Do we get new technology? We certainly don’t get a sensi- 
tivity in pricing. In fact, that is one of the major challenges of our 
legislative agenda this year, is gasoline pricing. Of course, some 
people will look at it from the perspective of conservation, alter- 
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native fuels, but why are we not looking at it in the very staid, 
rigid monopolistic focus that the industry has crafted. 

I know I can’t see any real documentation of any new technology, 
new intellectual innovation in the energy industry, based upon 
their large size. Do you see any? 

So my question would be, when is it time to look at a monopoly 
or monopolies and sense that there needs to be new rules? 

My second question would be to again try this question on Robin- 
son-Patman. I am glad, Mr. Yarowsky, that you have indicated that 
we don’t need a repeat of it, but I am interested to find out how 
price discrimination can be prohibited by the Robinson-Patman Act 
or prevented by other antitrust laws. 

And if you could start with those two questions. The first one, 
I really want to have both of you elaborate on. I think we need to 
keep an open mind on industries that seemingly have harmed the 
consuming public through their largeness. 

Mr. Yarowsky. Sure, okay. Why don’t I take a stab at going first 
on both of those. 

On the oil and gas mergers. Congresswoman, the only thing that 
we definitively came up with that is relevant, and then I will men- 
tion another factor, but I don’t mean to represent it as a Commis- 
sion deliberation or recommendation but to be very responsive as 
I can to you, is that we agree that the merger standard to evaluate 
mergers shouldn’t be different industry by industry. Because if you 
started doing that, there might be some purpose served in the im- 
mediate time to do that for one industry, but then time would go 
on and you would be left with different standards for different in- 
dustries and it would be very difficult to run a uniform policy. 

So that doesn’t answer all your questions, but that was the one 
recommendation we did have. 

We had a second recommendation, I think it is relevant, though, 
it is more general, but it goes to what you described. A second rec- 
ommendation we had was that we recommended that the agencies 
develop what we call kind of vertical merger guidelines. I mean, 
what the guidelines mainly do, the merger guidelines, are hori- 
zontal mergers, and you were describing some of those, where the 
same type of company merges with another like type of company 
and creates a more powerful, consolidated entity. 

But there are also vertical mergers, so that you then integrate 
manufacturing, distribution and retailing. Those have powerful ef- 
fects on innovation. I am not saying they are all bad or all good, 
but they do have very strong effects on issues like innovation and 
competition and can influence what happens downstream with the 
consumer, the ultimate consumer, which is something we all live 
with. Those guidelines, we think, need to really be revisited, be- 
cause they really haven’t been looked at for many years, and re- 
issued. 

And I think they would have bearing on oil and gas mergers that 
we have seen as well as other mergers. I think that is something 
tangible that we recommended that should be done. 

On Robinson-Patman, the real question. Congresswoman, is this. 
The antitrust laws generally have a certain meaning, the words, 
because they have been there now for over a century. So when 
someone talks about antitrust injury under any of the antitrust 
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laws, it has a meaning that the courts have developed over time. 
Robinson-Patman, and this isn’t a criticism, it is just what hap- 
pened in 1936, used different words than existed in the basic anti- 
trust law statutes, which had to do with restraints of trade and 
monopoly. 

And it was a much more intricately designed statute, and it was 
really the result of a crying out — this was during the Depression 
and post-Depression as small businesses were completely swal- 
lowed up. There was a real reason why Congress addressed this 
and has continued to look at it seriously. But it was a very kind 
of difficult statute to craft and courts in some ways have made the 
effort to try to harmonize the words of that statute with the gen- 
eral antitrust statute. Some have tried, some have thrown up their 
hands and said, well, they are different and so the meanings are 
different. 

Well, I don’t think that is a good result. And my feeling is, 
though it is going to be very difficult, I have seen that this Com- 
mittee can do very difficult things and achieve them. And I just 
think it is worth the energy, if there is time in the agenda, to de- 
vote a lot of time to seeing if there is a way to re-craft Robinson- 
Patman to get a more harmonized meaning that the courts will un- 
derstand, probably downsize it because it is very voluminous, and 
then I think you can build consensus that it should be enforced by 
the agencies, which has not occurred. For 15 years, it has not been 
enforced. That is a terrible thing because it builds no confidence in 
the system. 

And, you know, the States also have their little mini-Robinson- 
Patman Acts, some of them do, so even if you would just repeal 
Robinson-Patman, those acts would still live on. 

So I just think it is worth the effort and time to see what might 
be done to re-craft Robinson-Patman. And so my vote on the Com- 
mission, not to defend my vote, was simply that it is not working. 
I have to agree with that. It is not working. But my hope is that 
you can revisit it, create definitions that would work and then 
achieve the same social goals that people feel are very important. 

Ms. Jackson Lee. Mr. Chairman, I thank you for indulging 

Mr. Yarowsky. I am sorry for such a long answer. 

Ms. Jackson Lee. Can Ms. Garza make a quick response to 
those two questions? 

Thank you very much, Mr. Yarowsky. It was a very thoughtful 
answer. 

Ms. Garza. Let me address your question about mergers in the 
oil and gas industry. 

To clarify, the reason we didn’t think it was appropriate to have 
a special standard is because the standard that exists today is very 
broad — the statutory standard. It basically prohibits mergers and 
acquisitions that would substantially reduce competition in any 
line of trade. And the test that the courts and the agencies apply 
are all focused on identifying whether a merger and acquisition — 
what effect it would have on output and price. So they are looking 
at the right thing; what effect is this transaction going to have on 
output and price. Is it going to reduce output and raise price? 

And the analysis that they undertake itself is very complex. But 
we are sensitive to the concerns that you raise. And it is not a good 
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situation for public confidence in the laws, for example, for people 
not to understand the basis for enforcement decisions, and by that 
I mean both cases that are brought and cases that aren’t brought. 

So we do actually make a number of recommendations that are 
designed to help ensure that the Congress in your oversight capac- 
ity understands the basis for enforcement generally, but also in re- 
spect to specific transactions, and also that the public does. 

Now, the FTC and the DOJ have done a very good incredible job 
at that with guidelines and speeches and others. But we have rec- 
ommended that they go even further, with more closing state- 
ments, we call them, basically explanations when there is a trans- 
action that people have an expectation might be challenged and 
there is a decision taken not to challenge it, that there be an effort 
to explain as well as can be done, respecting confidentiality con- 
cerns, why the agencies didn’t take the steps they took. 

Now, that is a burden on the agencies, but we think it is very 
important for them to have to do that so people understand the 
bases for enforcement. Otherwise you lose your respect for the anti- 
trust laws and the enforcement, and that would be problematic. 

We would like to see these laws as being basically as self-enforc- 
ing as possible and we would like the public to have confidence 
that they are, that their welfare is being looked after. So we agree 
with you on that, and we think that one answer to that is substan- 
tially increase transparency. 

Ms. Jackson Lee. My only conclusion, Mr. Chairman, is that 
there is a great input by the merged oil and gas industries and 
there is a great price increase, and that seems to be ongoing. 

I thank the witnesses. 

I thank the Chairman. 

Mr. Conyers. I want to thank you all. This has been very help- 
ful. 

I want to say that we raised some questions that certainly need 
to be examined even though this is a several-year product that you 
have before us. But it is an important one, because this Antitrust 
Task Force is committed to trying to generate a little more chal- 
lenge to the enormous number of mergers that have taken place 
over the last period of years. 

And Chairwoman Garza, Vice Chairman Yarowsky, you have ac- 
quitted yourself well on behalf of your fellow commissioners and 
the staff that labored so diligently on this matter, but we want to 
keep 5 legislative days open for any questions that may come to 
you that we can include in the record. 

And so, without objection, the Members will have 5 additional 
legislative days to submit questions which we will forward to you. 

And, without objection, the record will be open for 5 legislative 
days for the submission of any other material. 

We thank you for your excellent testimony and hard work. 

The hearing is adjourned. 

[Whereupon, at 3:25 p.m., the Task Force was adjourned.] 
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Material Submitted for the Hearing Record 

Prepared Statement of the Honorable Lamar Smith, a Representative in 

Congress from the State of Texas, and Ranking Member, Committee on the 

Judiciary 

Mr. Chairman, thank you for convening this hearing of the Antitrust Task Force. 

Vigorous, unimpeded competition sustains our economy and keeps it strong. It 
leads to innovative products that better our lives and keep prices low. The Judiciary 
Committee has a long history of oversight to ensure that American markets retain 
healthy competition. 

At the heart of that competition is the Sherman Act, which the Supreme Court 
has dubbed the “Magna Carta of free enterprise.” Sections 1 and 2 of the Act, which 
Congress passed in 1890, are deceptively simple; each is only one sentence long. 

However, those two sentences have come to regulate all manner of business deal- 
ings in this country, including who a company can — and must — deal with, how it 
prices its goods, and whether it can merge with a rival company. 

The antitrust laws are unique in American legal culture in that they are enforced 
by two federal agencies, the Department of Justice and the Federal Trade Commis- 
sion. In addition, each state’s attorney general can bring suit under both federal and 
state antitrust laws. 

The antitrust laws can be enforced both criminally and civilly. Private citizens can 
also bring suit to recover damages and enjoin anticompetitive business practices. 

Antitrust enforcement has also expanded beyond America’s borders. When the 
United States passed the Sherman Act over 100 years ago, it was alone in the 
world. Today over 100 countries have some sort of competition law, and more are 
considering them. 

In fact, China is currently debating its own antitrust laws, despite being a coun- 
try that does not necessarily share America’s fundamental economic principles. 

Antitrust law affects every industry as evident from the wide variety of hearings 
that the House Judiciary Committee has held under its antitrust jurisdiction. The 
Committee has held hearings on telecommunications, sports, oil and gas, utilities, 
ocean shipping, airlines, agriculture, and financial services. 

Given the impact of antitrust law on the American economy, it is vital that we 
examine how well these laws are working, particularly in light of the innovation 
that today’s high tech economy has brought. 

The Antitrust Modernization Commission, which spent the last three years study- 
ing the antitrust laws, found that the Sherman Act is fundamentally sound and re- 
quires no major changes by Congress. 

That said, the Commission’s 450 page report has more than 80 recommendations 
on a variety of subjects, including repeal of Illinois Brick, repeal of the Robinson- 
Patman Act, modifications to the merger review clearance process, and amendments 
to the Federal Trade Commission’s ability to bring injunctions and to pursue admin- 
istrative litigation in merger cases. 

The Commission’s report also provides a framework for Congress to assess immu- 
nities from the antitrust laws, such as the McCarran-Ferguson Act and the Ship- 
ping Act, and exemptions related to regulated industries. 

Accordingly, today’s hearing can help inform the Task Force’s work on a number 
of issues that it may consider, including competition in the credit card, pharma- 
ceutical, oil and gas, healthcare, professional sports, and telecommunications indus- 
tries, just to name a few. 

I would like to congratulate Chairwoman Deb Garza and Vice-Chair Jon 
Yarowsky for their hard work. Together with the other 10 Commissioners and pro- 
fessional staff, they produced an excellent report on time and under budget. The re- 
port is well written and helps make difficult concepts easy to understand. It also 
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contains a wealth of supporting data and is an example of how such studies should 
be conducted in the future. 

I yield back the balance of my time. 
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Mr. Chairman, I move to strike the last word. 

Thank you, Mr. Chairman for holding this oversight hearing. 
Let me also thank the Ranking Member and all the members of the 
Task Force for volunteering to serve on this very important Antitrust 
Task Force. After all, the law of antitrust is the law of fair 
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competition. The continued vitality of our nation’s economic system 
depends upon fair and vigorous competition. This has proven to be 
the best and most effective way of ensuring innovation, improving 
quality, reducing prices, widely distributing goods and services 
throughout the population, and turning the diversity of the nation 
into its greatest strength and asset. I am therefore very pleased to be a 
member of this Task Force. I strongly believe that working together, 
we can achieve great things for the American people. 

Let me also extend a very warm welcome to our witnesses, the 
Hon. Deborah A. Garza, and the Hon. Jon Yarowsky, the Chair and 
Vice Chair, respectively, of the Antitrust Modernization Commission. 

Today’s hearing provides the Task Force an opportunity to 
review the findings and recommendations of the Antitrust 
Modernization Commission (AMC) based upon its comprehensive 
review of U.S. antitrust laws, as well as the policies and practices of 
the Department of Justice’s Antitrust Division and the Federal Trade 
Commission in implementing those laws. Based upon its review, the 
AMC offers three principle conclusions: 

• Free-market comnetition .should remain the touchstone of United 
States' economic nolicv. The Commission's conclusion in this 
regard is essentially that robust competition among businesses 
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leads to better quality products and services, lower prices, and 
higher levels of innovation. 

• The core antitrust laws— Sherman Act sections l and 2 and Clavton 
Act section 7— and their application bvthe courts and federal 
enforcement agencies are sound and help to safeguard competition 
in today’s economy. 

• New or different rules are not needed for industries in which 
innovation, intellectual nronertv. and technological innovation are 
central features . The Commission found that unlike some other 
areas of the law, the core antitrust laws are general in nature and 
have been applied to many different industries to protect 
free-market competition successfully over a long period of time 
despite changes in the economy and the increasing pace of 
technological advancement. 

A. Background on U.S. Antitru.st Laws 

For over a century, the antitrust laws have provided the ground 

rules for fair competition. They are our economic bill of rights. 

Antitrust principles are necessary to preserve competition and to 

prevent monopolies from stifling innovation. Competition produces 

better products and lower prices and wider choices - all to the benefit 

of consumers. 

Underlying our antitrust laws is a fundamentally conservative 
notion: that free and unfettered competition will produce the best 
results for consumers. To the extent that anticompetitive conduct or 
conditions have hindered competition, the government must step in. 
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The three principal antitrust statutes are sections i and 2 of the 
Sherman Act and section 7 of the Ciayton Act. Section 1 of the 
Sherman Act prohibits concerted activity that produces restraints on 
trade, which are scrutinized under a per se or rule of reason analysis. 
Price fixing, output restrictions, and market ailocations that aiways or 
almost always reduce competition are considered a per se violation of 
the antitrust laws. Anti-competitive conduct of a iess onerous nature 
is judged according to the "rule of reason." This analysis focuses on 
whether the aiieged restraint is justified by legitimate business 
purposes and whether its anti-competitive features are baianced by 
some tendency toward effective competition. 

Section 2 of the Sherman Act prohibits the monopolizing of a 
market through restrictive or exciusionary conduct. It is sometimes 
used in conjunction with Section 7 of the Clayton Act, which prohibits 
mergers where "the effect . . . may be substantialiy to iessen 
competition, or to tend to create a monopoiy." Effective merger 
enforcement is intended to arrest competitive problems in their 
incipiency, rather than waiting for the merger's anticompetitive 
effects to cause actual harm in the marketpiace. 
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The Department of Justice Antitrust Division maintains and 
promotes competition by enforcing the federal antitrust laws in three 
ways. The Division may prosecute willful violations of the antitrust 
laws by filing criminal lawsuits. Alternatively, the Division may file 
civil actions, when appropriate, to enjoin violations of the law and to 
require remedial steps for past violations. The Division also provides 
guidance to the business community through joint statements of 
policy and an accelerated business review process in order to reduce 
uncertainty about the antitrust laws. 

The FTC Bureau of Competition enforces the federal antitrust 
laws either through actions to foster voluntary compliance with the 
law, by entering into a consent decree with the company, or through 
administrative or federal court litigation. The FTC may issue an 
administrative complaint, and the case is heard before an 
Administrative Law Judge (“ALJ") who can issue a cease and desist 
order. Final decisions by the ALJ may be appealed to the U.S. Court 
of Appeals. The FTC may also go directly to court in some cases to 
obtain an injunction or civil penalties. Finally, the FTC issues trade 
regulation rules upon finding evidence of unfair practices in an entire 
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industry. These rules may also be challenged in the U.S. Court of 
Appeals. 

In addition to the two federal agencies, states can enforce the 
federal antitrust laws by bringing parens patriae suits, even when the 
federal agencies have chosen not to challenge the conduct. Each state 
also has its own antitrust laws, and private citizens may enforce the 
antitrust laws through civil suits in which treble damages can be 
sought. 

B. The AMC’s Findings and Recommendations 

The Commission was established by the Antitrust 
Modernization Commission Act of 2002 to study the U.S. antitrust 
laws and determine whether they should be modernized. Specifically, 
the Act obliged the Commission to examine whether the need exists 
to modernize the antitrust laws and to identify and study related 
issues. The Act also directed the Commission to evaluate the merits of 
proposed changes to the antitrust laws and to prepare and submit to 
Congress and the President. The President designated Commissioner 
Deborah A. Garza as Chair; the Democratic leadership of the House 
and Senate designated Commissioner Jon Yarowsky as Vice-Chair. 
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Mr. Chairman, I am very interested in hearing from our 
witnesses in more detail the justifications for several of the more 
important recommendations made by the Commission. 

For example, the Commission recommends the repeal of the 
Roblnson-Patman Act, enacted in 1936, which requires sellers to 
charge the same price to all buyers except in certain circumstances. 
Cities argue that it discourages price discounting and appears to be 
ineffective in protecting the small businesses that were intended to be 
its beneficiaries. The Commission recommends that Congress repeal 
the Act because anticompetitive price discrimination is already 
prevented by other antitrust laws. 

The Commission also recommends that legislation be enacted 
overruling Illinois Brick and Hanover Shoe - two Supreme Court 
decisions to allow both direct and indirect purchasers of price-fixed 
goods to sue in federal court. Under these two Supreme Court 
decisions, only direct purchasers can sue for damages in federal court. 
Indirect purchasers can use under state law in 36 states plus D.C. 
The AMC proposes that Congress overrule the decisions to the extent 
necessary to allow both direct and indirect purchasers to recover for 
their injuries. 



The Commission also recommends legislation that would 
eliminate regulatory delay caused by uncertainty over which agency - 
the DOJ or the FTC - will review a transaction. The AMC suggests 
amending the Hart-Scott-Rodino Act to require clearance within a 
short period of time, and also recommends that merger be treated the 
same regardless of which agency reviews them. The AMC also 
includes proposals to reduce the burden of merger review and 
increase transparency and recommends that substantial weight be 
given to efficiencies, including those relating to achieving innovation. 

Finally the Commission disfavors exemptions and immunities 
from the antitrust laws. Although the Commission does not 
recommend that Congress repeal every antitrust immunity, it strongly 
urges the adoption of a framework for reviewing and granting 
immunities. 

According to the Commission, antitrust immunity should be 
granted only when there is compelling evidence that (l) competition 
cannot achieve important societal goals that trump consumer welfare, 
(2) a market failure clearly requires government regulation in place of 
competition. For existing immunities, the AMC recommends that 
Congress begin creating a full public record on all proposed or 
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existing immunities; that Congress consult with the FTC and DOJ 
about the effects of the immunity; and that Congress require 
proponents to submit evidence showing that the immunity should 
trump free market competition. If Congress determines the immunity 
is warranted, the AMC further proposes that Congress consider a 
limited form of such immunity; that a sunset is adopted; and that the 
FTC and DOJ provide reports to Congress before any vote on renewal. 

These are provocative and, in some respects, revolutionary 
proposals. I am looking forward to a constructive dialogue about 
these proposals with our witnesses. 

For all of these reasons, Mr. Chairman, I thank you for 
convening this hearing. I yield the remainder of my time. 
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Biographies of Deborah Garza, Chair, Antitrust Modernization Commission; 
AND Johnathan R. Yarowsky, Vice Chair, Antitrust Modernization Commis- 
sion 

Deborah A. Garza, Chair, Antitrust Modernization Commission 

Deborah Garza is a partner in Fried, Frank, Harris, Shriver & Jacobson LLP’s Washington, D.C., 
office. Previously, Ms. Garza was a partner at Covington & Burling, where she was an attorney 
from 1989 to 2001 . Prior to that, she served in the Antitrust Division of the Department of 
Justice as Chief of Staff and Counselor, from 1988 to 1989, and as Special Assistant to the 
Assistant Attorney General for Antitrust from 1984 to 1985. Ms. Garza received her J.D. from 
the University of Chicago Law School in 1981 . She received her B.S. from Northern Illinois 
University in 1978. 

Jonathan R. Yarowsky, Vice Chair, Antitrust Modernization Commission 

Partner, Patton Boggs, LLP 

Jonathan R. Yarowsky joined the Patton Boggs Public Policy practice group in 1998, after 
serving for three years as special associate counsel to the President. His practice at the firm is 
diverse, spanning a broad range of legislative and public policy areas while at the same time 
providing strategic counseling to clients on antitrust, telecommunications policy, intellectual 
property, and administrative practice and procedure. 

As special associate counsel to the President, Mr. Yarowsky advised President Clinton on 
legislative and policy matters, including telecommunications, antitrust, and crime policy. During 
his final year at the White House, Mr. Yarowsky supervised the selection and confirmation of 
nominees to the federal judiciary, working closely with the President and senators on both sides 
of the aisle. 

Before his service at the White House, Mr. Yarowsky held the position of general counsel to the 
Committee on the Judiciary for the U.S. House of Representatives. During his five-year tenure as 
general counsel, he supervised a staff of 40 lawyers and was responsible for developing the 
legislative policy agenda for the Full Committee and overseeing substantive work of six 
subcommittees in the areas of economic and commercial law; intellectual property and judicial 
administration; constitutional law and civil rights; crime and criminal justice; administrative law; 
and international law and immigration. Throughout this period, Mr. Yarowsky was the chief 
committee staff liaison with House and Senate leadership, other congressional committees and 
the Executive Branch. He personally developed and drafted a series of antitrust bills that were 
enacted into law and developed other legislative initiatives in the areas of telecommunications, 
financial services, insurance, banking, civil justice, and international trade. 

Prior to serving as general counsel of the Full Committee, he served as chief counsel for the 
House Judiciary Subcommittee on Economic and Commercial Law. It was during this time that 
he honed his expertise in antitrust and competition policy, working closely with officials at the 
Antitrust Division of the Department of Justice and the FTC. In addition to his work in antitrust, 
Mr. Yarowsky was also responsible for developing policy and drafting subcommittee legislation 
in the areas of bankruptcy and commercial law. 
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Mister Chair, my name is Glenn English. I am the Cliief Executive Officer of the 
National Rural Electric Cooperative Association and also serve as Chairman of 
Consumers United for Rail Equity (CURE), a captive rail customer advocacy 
group representing a broad array of vital industries - rural electric, public and 
investor o\vned electricity providers; chemical manufacturers and processors; 
paper, pulp and forest products; agricultural commodities producers and 
processors; cement and building materials suppliers; and many other American 
industries that depend on our nation’s railroads for transportation, 

We appreciate the opportiuiity to file this statement in the record of this hearing, 
Those American economic interests that are dependent on the railroad industry for 
our transportation, including the members of both the National Rural Electric 
Cooperative Association and Coiisiuners United for Rail Equity, are extremely 
interested in the Report and Reconiniendations of the Antitrust Modernization 
Commission, 

Mister Chair, the lack of competition in the railroad industry today hits home for 
members of NRECA, NRECA consists of nearly 1 000 cooperatives in 47 states 
providing electricity to 39 million Americans. About 80% of the electricity we 
provide to our customers is generated from domestic coal. The vast majority of 
our generating plants are dependent on the nation’s railroads for coal delivery. 
Horror stories aboiuid. Consolidation of the rail industry has resulted in many of 
our generators being held “captive” to one sii^e railroad for coal transportation. 
As a result, a great many of our electric generators are subject to railroad 
monopoly power over price and service with no access to competition. Our electric 
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generators are experiencing steep price increases with no ability to negotiate 
acceptable rates. At the beginning of 2006, Dairyland Power Cooperative in 
Wisconsin experienced an almost 100% rate increase for moving coal to its 
generating plants, resulting in 45% higher consumer electric bills. Laramie River 
Station, a large coal generating facility in Wyoming operated by Basin Electric 
Power Cooperative of North Dakota, which provides electricity to consmiiers in 
nine states, experienced a 1 00% rate increase when their contract expired at the 
end of 2004. Basin calculates that they are paying 5 times the cost to the railroad 
of moving tlieir coal. 

But price is not our only problem. Mister Chair. Because we are captive to the 
railroads, they can take our business for granted and often provide far worse 
service than would occur if they operated in a competitive environment. Last year, 
due to operational problems on their system, the railroad serving Basin Electric 
failed in their coal deliveries and the generating plant got down to a tliree day 
supply of coal. The generating facility was forced to operate at a minimal level, 
forcing more expensive electricity to be purchased ‘'off the grid” for the customers 
in nine states that are served by this facility. 

With the railroad industry upon which we depend broadly exempt from the 
nation's antitmst laws and lack of competition in that industry a continuing 
problem, we are especially interested in Chapter IV.B of the Report which 
addresses imnimiities and exemptions from the antitrust laws, as well as the role of 
the antitrust laws in regulated industries. 


The recommendations in this chapter touch directly on an issue that directly 
concerns the members of both NRECA and CURE - lack of competition in the rail 
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industry. Agricultural interests, the chemical industry and electricity generators 
and their customers, among others, are being directly iiijmed by the high rates and 
poor service for the movement of bulk cargoes that has resulted from railroad 
consolidation The reliable movement of both domestic coal to our nation’s power 
plants and ethanol to our nation’s refinery and population centers is vitally 
important as the nation attempts to move away from foreign sources of energy. 

Rail customers, particularly “captives” - those without access to transportation 
competition - believe that part of the continuing problem with rail service is caused 
by the railroad industry’s ability to avoid competition for transportation Instead of 
improving itself through competition, as have all other American deregulated 
industries, the railroads can “fall back” on their captive traffic , protected by their 
current antitaist exemptions. 

The Report of the Antitrust Modernization Commission finds that “fsjtatutory 
exemptions from the antitrust taws undermine, rather than upgrade, the 
competitiveness and efficiency of the U.S. economy.*' The Report is 
absolutely correct in recommending: 

1. Such immunities should be disfavored and allowed only ‘‘where and 
for long as, ” a clear case has been made for them. 

2. Free-market competition should be favored over industry-specific 
regulation, which should be reserved for the rare instances of 
natural monopoly 

Under current law, tlie Surface Transportation Board of tlie Department of 
Transportation may approve a rail merger without reference to the nation’s 
antitrust laws. The Department of Justice has no authority to challenge such 
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mergers in federal district court as violating the nation’s antitrust laws. Since 
1980, the STB and its predecessor, the Interstate Commerce Commission (ICC), 
have approved so many rail mergers - some of which the Department of Justice 
opposed as violating the nation’s antitmst laws - that today only four major 
railroads move over 90% of the nation’s fireight. Two of these railroads operate in 
the west and two in the east. Rail customers report that these four railroads rarely 
compete with each other for traffic. 

In October, 2006, at the request of a number of Senators, the Government 
Accountability Office issued a report (GAO-07-94) that examined the state of the 
national rail system. The GAO concluded that there is insufficient competition in 
the rail industry and the federal agency responsible for ensuring sufficient 
competition, the Surface Transportation Board, is failing in its mission, A one 
page summary of this report with the internet link to the report is attached as 
Attachment 1. 

Many state attorneys general are concerned about the lack of competition in the rail 
industry and the current railroad exemption from the nation’s antitmst laws. 
Seventeen state attorneys general signed an August 17, 2006 letter to both the 
House and Senate Judiciary Committees asking that the railroad exemption from 
the nation’s antitrust laws be repealed. A copy of this letter is attached as 
Attaclinient 2. 

The lack of jurisdiction over proposed railroad mergers is not the only problem that 
is occurring due to the railroad exemption from the nation’s antitrust laws. The 
Surface Transportation Board has adopted policies that are contrary to the nation’s 
antitmst laws and allow the major railroads to block rail customer access to 
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competing railroads. In 2004, then Chairman James Sensenbrermer (R-Wl) wrote 
the Department of Justice, Antitrust Division, about these policies and the position 
of the Department on the railroad industry’s exemption from the nation’s antitrust 
laws. Cong. Sensenbrenner’s letter and the Department of Justice response were 
made public. Copies of these letters are attached as Attachments 3 and 4. 

The first of the two anti-conipetitive policies addressed in the 2004 exchange of 
letters is the reflisal of the major railroads to provide rates to their customers for 
transportation on their system to the point where the rail customer can gain access 
to a competing railroad. The railroad policy, approved by the Surface 
Transportation Board, is that the railroad will not provide a rate to a point of 
competition if the railroad itself can move the freight to the destination. This 
practice prevents the rail customer from gaining access to competition, wliich 
results in much higher rail transportation prices for that customer atid, often, poor 
service. 

The second anti-competitive policy is the exclusive service arrangements the major 
railroads liave with most of the nation’s short line railroads. This exclusive “tie- 
in” agreement is called a “paper barrier” because but for this agreement, many 
short line railroads can move freight to more than one major railroad, thus 
providing competition in freight movement. 

Both practices raise serious questions of legality under the nation’s antitrust laws, 
yet neither is being addressed due to the railroads’ current antitrust exemption. 
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A Legislative Response 

Mister Chair, Recommendation #59 of the Antitrust Modernization Commission 
report suggests that all exemptions from the nation’s antitrust laws should be 
treated as temporary and that the exempt industry should ‘‘submit evidence 
showing that consumer welfare, achieved through competition, has less value than 
the goal promoted by the immunity, and the immunity is the least restrictive means 
to achieve that goal.” We believe that this recommendation is very appropriate 
concerning the railroad industry’s antitrust exemption. 

Congresswoman Tammy Baldwin (D-WT) and a bipartisan group of colleagues 
have introduced H.R. 1650, the Railroad Antitmst Enforcement Act of 2007, 
Senator Herb Kolil (D-Wi), Chair of tlie Antitrust Subcommittee of the Senate 
Judiciary Committee, joined by a bipartisan group of colleagues, has introduced 
identical legislation in the Senate as S.772. The pending legislation invites 
Congress to do exactly what the Commission has recommended with respect to the 
railroad antitmst exemption: determine if the exemption should continue, 

The 39 million Americans who receive their electricity from and own the members 
of the National Rural Electric Cooperative Association would benefit greatly from 
the rail transportation competition that would result from removing the railroad 
industry’s antitrust exemption, as would tlie members of CURE and their 
consumers. We encourage the Committee to ensure competition in the rail industry 
by reporting H.R. 1650 to tlie full House this year and ensuring fevorable House 
action 
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Government Accountability Office Report 
**Freioht Railroedft: //nArsfry Hee/tfi Mas //nprovetf, but 
Concerns •bout CompoObon tnd Cepecrfy Should Bo AddrooaoiT 
October 2006 
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Amenca n esos e nebortel raS sytlam that proviOes reitfOie transportaaon at a reasonabia 
pnoa tr» 1960 Congress Ottarmwd that c ompeia»a rai acttvittes ihoiid be governed by 
tfie market etbSe govemmere siperwion should ooranue for t)ose ras ouslcmers without 
access to compemiva transportatkon l>ks recent GAO report ndtcaMs that Viese 
Congressronai goals hake not been met liA#a>getanaaon sraaroadse(6oen. iSiortUble 
and rekaOie « cnacal to Amenca's economc securey et the 21* century 

An October 2006 Govemmant Aceouitabaty Omce (GAO) report sipports compiantt (hat 
there « MM c o mpestkon avMable lo rad customers, the SurfM Transportation Board (STB), 
the reguatory body that overseas tie raPoad s , has net taken tie appropriate acaone to 
achieve eflecbve compe titi on among rai earners the rate oomptami processes at the STB do 
not work the STB does not accurilaty measiee reiroed revenues, and there is signAcani 
doubt vkhetier the rail system under curert federal rari polcy mM be able to meet future 
traffic demands tndead aWhough the quesbon of servioe was beyond the scope of the GAO 
report there d subetareal evidenoe that tie rat irtduety d not meebng today's teighi traffic 
demands 

The GAO Corsduded. 

• Xonoeme about oompebbon and capsvtty (Ml tie rel tndueary) remaei as trafic d 
ooncantrated Ml fewer relroada * 

• *(The Surface Tranepofiabon Board’s] raMreM processes are lergefyineooessble 
end rarefy used ' 


• *V>% bekeve fhet an analysts of the state of c ompe bb on and tie possible abuse of 
merket power , along with the range of opbone^Bhes to address co mpebbon 
dsues. coiSd more Preetty fbrtter tie legisiabvefy defined goel of eneunrig efitcsve 
compebbon among rel earners * 

• *Coets such as fuel surcharges have shAad to sfkppers. and STB has not deady 
tracked the revenues the raeoedi have rased from some of tiese charges * 

• ‘Stgnrficare Micreaset Ml tre^ traffic are forecast and the industry s abety to meet 
tiem d largafy unoartaMi * 

(Source Pages 1*11 of the (^report) 
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A Communication from the State Attorneys General of: 

Arizona, Arkansas, California, Connecticut, the District of Columbia, Iowa, Kentucky, 
Louisiana, Minnesota, Mississippi, Montana, Mew Mexico, North Carolina, North Dakota, 
Oklahoma, Oregon, South Dakota, Wisconsin 


August 1 7, 2006 


The Honorable Arlen Specter, Chair 
Committee on the Judiciary 
United States Senate 
711 Hart Senate Office Building 
Washington, D,C. 20510 


Honorable F. James Sensenbrenner, Jr. 
Committee on the Judiciary 
United States House of Representatives 
2449 Rayburn House Office Building 
Washington, DC 20515 


The Honorable Patrick Leahy, Ranking Member 

Committee on the Judiciary 

United States Senate 

433 Russell Senate Office Building 

Washington, DC 20510 


Honorable John Conyers 
Committee on the Judici^ 

United States House of Representatives 
2426 Rayburn House Office Building 
Washington, DC 20515 


Re: In Support ofH. R. 3318 and S. 3612, Applying the Nation’s Antitrust Laws to Railroads 
Dear Sirs: 

We, the undersigned Attom^s Gaidai, are writing to encourage Congress to remove the 
current railroad andcrust exemptions and subject the nation’s m^or railroads to the basic law that 
ensures competition in our nation. Two bills pendir^ in your committee are essential to this goal, the 
Railroad Antitrust and Competition Enhancement Act of 2005 (H.R. 3318) and the Railroad Antitrust 
Enforcement Act of 2006 (S. 3612). Rail customers in our states in a variety of industries are suffering 
from the classic symptoms ot' unrestrained railroad monopoly power; unreasonably high and arbitrary 
rates and poor service. 

Tn 1 980, the Congress deregulated most railroad activities thrcxjgh the Staggers Rail Aa of 
1980. The Interstate Commerce Commission, replaced in 1995 by the Surface Transportation Board 
(STB), was charged with the responsibility of restraining railroad maiopdy power against those rdl 
customers without access to competition. At the same time, the Congress did not remove the antitrust 
exemptions that had been granted to the railroad industry when th^ w^re extensively and tightly 
regulated. Since 1 980, the major railroad industry has consolidated from over 40 companies to only 
four companies that provide over 90% of the nation’s rail service. We understand from citizens in our 
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states that the Surface Transportation Board has failed in its responsibility to restrain railroad monopoly 
power. In fact, a 2004 Department of Justice Antitrust revision letter to the Chainnan of the House 
Judiciary Committee strongly suggests that some of the railroad practices allowed by the STB would be 
of questionable legality under the nation’s antittust lavro. 

Thus, today, the citizens of our states often find themselves subject to unrestrained railroad 
monopoly power, with significant adverse consequences; 


• Coal is used to generate about 50% of the electricity in the nation. A number of coalfired 
electricity generators in the west, midwest, southwest and southeastern portions of our nation 
are having trouble with railroad monopoly power. Not only are they confronting rate increases 
that sometimes reach 100%, but they are not receiving the amatnt of coal for which they have 
contracted with the railroads for delivery. The result is increased electricity costs for consumers 
from the rate increases and even steeper electricity cost increases where the utility must buy 
replacement electricity generated from high priced natural gas. 

• ^^ricuiture is suffering significantly from railroad monopcJy power. As an example, increasir^y 
the costs of rail transportation are being shifted from the railroad to the fanner. Small grain 
elevators are being forced to either consolidate into larger elevattM’s that can load a unit train of 
grain or transship their gran to such loading facilities. Rates are increasing arbitrarily and service 
is declining. The net result is that fanners are putting less mon^ into their pockets from their 
crops. 

• Two-thirds of the chanical plants in the nation are served by a single railroad, with many of 
their customers also subject to single rail service. This railroad monopoly power is resulting in 
rates and service that is making American manufactured goods from chemical products 
uncompetitive with imported goods - which normally enjoy crxnpetitive rail transportation rates 
because they have thdr chcrice of entry points into the nation, 

• Multi-national companies that can site their plants in any number of countries are extremely 
reluctant to invest in aU.S. site that is served by a single railroad. One global forest products 
company is currently considering a m^or investment at the site of its current paper 
manufacturing facility in a midwestem state. The site is served by a single railroad. The 
transportation cost of moving finished product fixxn this midwestem state to its market in 
another midwestem state, a distance of lessihan 1,000 miles, is the same as the transportation 
cost of moving the finished product from Europe to its midw^t market, a distance of 5,000 
miles. This domestic transportalian cost disadvantage pr^ents a significant obstacle to 
increased foreign investment in our nation. 
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In summaiy, the major railroads cf our nation provide an essential service to our economy. 
They must be financially viable and efficient Historically, our nation has found that the best way to 
ensure economic success and economic efficiency is throu^ the discipline of competition. 

We ask that you ensure a strong and viable rail ^stem in the United States by ensuring that the 
railroads are subject to market competition through full application of the nation's antitrust laws. 


Veiy truly yours. 



Mike McGrath 

Attorney General of Montana 





Terry Goddard 
Attorney General’of Arizona 



•Attorney General of California 



Mike Hatch 

Attorney Gen«-al of Minnesota 



Wayne Stenehjem W 
Attorney General of North Dakota 


Attorney General of Arkansas 



Attorney General of Connecticut 



Attorney General of the District of Cciumbia 





Tom Miller 

Attorney General of Towa 
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T). !>}J- — 


Gregory D, Stumbo 
Attorney General of Kentucky 

JiQiHood>' 

Attorney General of Mississippi 

Roy Cooper ' 

Attorney General of North Carolina 

lardy Myers / 


Hardy Myers 
Attorney General of Oregon 





W. A. Drew Edmund son 
Attorney General of Oklahoma 


4r- 

A. Lauienschiager 


Attorney General of Wisconsin 
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ONE HUNDRED EIGHT!! CONGRESS 

CongrEss of the Bnited States 

tiauac oflUpraaitatinEs 

COMMITTEE ON THE JUDICIARY 
2138 Haybubn House Ofrce Building 
Washington, DC 2051 5-6216 

12021 225-3951 
iK^i^/wwwJiouae.gov'judicUiv 

July 15. 2004 



The Honorable R, Hewitt Pate 
Assistant Attorney General 
Antitrust Division 
Department of Justice 
950 Pennsylvania Ave., N\V 
Washington, DC 20530 


Dear Assistant Attorney General; 

I write to request that the Department of Justice Antitrust Division provide the Committee with its 
assessment and views on issues involving the application of the antitrust laws in the railroad 
transportation industry, and, more generally, on railroad competition policy, 

United States railroads currently enjoy limited antitrust immunity. It is not clear that this immunity 
from antitrust actions serves the public interest in this marketplace. Some of these antitrust 
exemptions were established over eight decades ago, when competitive conditions in this 
marketplace were fundamentally different. 

For example: 

• Railroads are generally exempt from Sherman Act .antitrust actions for treble damages if 
common carrier rates “approved by the [government]” are involved, This exemption is based 
upon notions of inherent conilict between apervasive regime of rate regulation and published 
rates - a regime which no longer exists in the largely deregulated environment in which 
railroads presently operate. See Keogh v. Chicago & Northwestern R. Co,. 26Q U.S. 156 
(1922); Scuare D Co. v. Niagara Frontier Tariff Bureau. Inc ,. 476 U.S. 409 (1986), 

• Railroads are generally exempt from private antitrust actions “for injunctive relief against 
any common carrier subject to the jurisdiction of the Surface Transportation Board under 
subtitle IV of Title 49.” See 15 U.S.C. § 26 et. seq. 
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1 cibuns 


o. • approved or exempted railroad consolidation merger and 

State mdmuniT'n antilnatlaws and ftom all othar law, including 

S tate and mun.cpa law. as necessary to let that rail carnet, corporation, or person cany out 
the transaction 49 U.S.C. § 11321(a). pciaou oin 

these ««nn.fc!n ‘>>'5 ^titrust laws unfairly shield competitors liom competition 

« aciX to M — tt. This seminy is’ 

XwoonsoS concentrated nature oflhe railroad industry. After yearLf 

in Sarketo ace In aTd Y major earners m Uie West and two major carriers in the East remain 
railroa"ca“ier mnny individuals, conununities, and regions are served by only one 

“™™“rs have raised a number of concerns toward a range of mdustrv 

Ss b raitraLtlstohVT'”'^ competition in this marketplace. These practices incluS 
retusals by railroads to establish common earner rates on individual “bottleneck" rail segments and 
c ormspondmg demands that service be provided only on full-thmugh rarrfutes Spracto 

competition on°r’^r,“''° ftem ctyo^ing the benefftTof carrier 

n3 ns r I ■" A.no*er troubling allegation 

Imerailroadsandsubsuluentlypreventmgthesecairiers from handlingbusincss in conjunction with 

cmcc^t V service, SSy 

to niibT I *c “Cjcf “cetera Class I railroads are now attempting 

S.teom^l^iSve'conS”"’'’" 

Lnltoctlrtok “"T: *“ “'em “ indioators of antioompetitive 

‘‘“e marketplace, but rather, because they indicate that additional investigation into 

neert^reygr r *’= 'verranted. AdditionaUy, these ooncetns mayhl^ight the 

comneti3, , to T® T P™™'c effective intramodal 

tom to o mariretplace. They may also indicate that investigation by the 

Uepartmont of Justice into snch practices may be appropriate. 

Given the special expertise of the Antitrust Division and its authority to investigate issues of 

reref fh transportation industry, the Committee would benefit fom 

receiving the written views ot the Division on this matter. 
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AugM 2T2W4 tat yott respond to this request no later than 


Sincerely, 



Cuu ^ — ' 


F, JAMES SENSI^BRENNER, JR. 
Chairman ' 
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Office of Legislative Affairs 


Office of the A^iijoot Altnrnq' CeniiaJ 


fi'uhfngiBn.D.C. 20UO 

S^snbBr 27 , 2004 


The Honorable F. James Sensenbrenner, Jr. 

Ch airtnan 

Committee on flie Judiciary 
U.S.- House of Representatives 
Washington, DC 20515 

Dear Chaiiman Seasenbrcnner; 


This r^onds to your letter ofJuly 15, 20CW, to the Department ofJustice regarding the 

a£^hcamn of the antitrust Uws m the railroad industry. You note that the various statutoiv 
apht^l exOTpions i^lroad industry activities were enacted many decades ago. and you 

questiOT wheth» continumg this antitrust inmmnity serves the public interest. The Department 
appreciates having the benefit of your perspective on this important issue of competition poUcy. 

_ ’^*^^tjawsarethflchiefIegaIpiotectorofthefit5c-maritBtpriacipIesDnwhichtbe 

A^cot ecOToray is based. Experiance has shown that competition among businessss, each 
at^ptmg to be successful in selling its products and services, leads to betler-quafity iuroducta 
Md services, lower prices, and higher levels of innovation. The antitrust laws ensure that 

busmessGS will not stifle this competition to the detriment of consumers, Accordingly the 

Depar^ent has historically opposed efforts to create sector-specifle exemptions to the antitrust 
jawa The Department believes such exemptions can be justified only in rare instances, when tiie 
lUQdraental free-matket values underlying the antitrest laws are compsllingly outwdehed by a 
clearly paramount and clearly incompatible public policy objective. 


)to the first decades of the past centuiy, for example, Con^s enacted antitrust 
^Mnptiohs in industries in which it bdieved normal free-maiket competition to be unworkable. 
These jndustnes included the railroad, airhne, trucking, and telephrmo industries. In lieu of 
competition protected by the antitrust laws, Congress ostabli^ed comprehensive regulatory 
re^es tha^gulated prices, service ofibrings, and market entry as well as other aspects of these 
mdustn^. These regulatory regimes often included statutory antitrust exemptions for conduct 
approved by the regul^ agency. And if the regulatory regime was sufficiently pervE^ve the 
courts could hold th^it had implicitly displaced private damages recovery under the antimist 
laws, ^ee Keogh V. Chicago Nerthwestera Railway, 260 U.S. 156 (1922): Square D Co. v 
NiagaraFroatier Tariff Bureau, 476 U.S- 409 (1986). 


Jn the last decades of the past cenhny, policymakcrB began to reconsider whether 
competition was truly unworkable in these iretastries, and efforts were undertaken to replace 
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w,.. T atolishaj thelntastatc Commaco Commission rad created the 

^ifsM Traijspoitatian Boatd to retain some ofthe ICC’e oM legujotoiy authority the 
Depai^ent ui^cd Congross to turn ova review of railioad magas toftc maiiust cnfomement 
ymoms, M It hod toe with aiilmes. Sco Statement of Steven C. Sunshine, Deput^sistant 

Transportation SubeottoL on 

SSe TtoSortlt ^ n rusponsihiUty with 

Dsna^lfT^ f ? ™ accompanying antitiust exemption, with the lurtce 

nIalS Transportation Bomd. See 49 U S.C, § 

':®‘f:'®tt“«»poci8cpraclicesmttoraita)Bdintiust:yabomwhidj 

cenceras have been raised about possible anticompetitive effects. 

The first practice is the refusal by a railroad that controls one segment of a fi-eieht 

“bottleneck” segment, instead quoting ralcfcnly fer 
the entire freight movement You note that fiiis practice denies shippers the benefits of 
competition on segments of the move where an altemative carrier might compete for the 
^ess. Bocuuso of tee Surface Transportation Boart’s involvement in ap^ving Iheso retes, 
and Its acceptance of Qns practice, relief may not be available under the antitnist laws If thte 
^chce WOT subject to the antitmst laws, it could be rtvalunled as a refusal to deal in possible 
™I^on of sKtion 2 of the Sheiman Act, or as a Bong ariungaraent in possible violation of 

when a is Vsper banieis." Pqmr baniats are created 

sogmonls of their trackage to short-lino ortew-density carriers 
w* contoM terms that prohibit the acquiring caiiiem from competing with the aa« I 

^ b'ttoo these contractual lemis are part cf an underlying sale transaction 

tec rrach of the anlitiusl laws, dependmg on the scope of the approval language in each of the 

BomdWIevantordOT. IfpaperbairiOTWwesuljenttofte tottustlawrteVwS 

^M^tmdffsechonl of the Sheiman Act. Tim Department would exemtowhetteiT the 

IS ^illaiy to the sale of lie tiackage-io„ whether the restraint is reasonably necessary 
to aolnevo the pro-competitive benefits of the sale. ^ necessery 
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annri^v,.t^ ' j. ®“®“"®*°eprospective fatss outflidc the coilfmes of 2 ^6 ' 


views mlerM k these issees to cut attention, and for soliciting our 

contact uT “distance, please do not hesitate to 


Sincerely, 

t- L(l.. 

Williaol E. Moscbelk 
Assistant Attorney General 


Enclosure 
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DEPARTMENT OF JUSTICE 


STATHWENT OF 
STEVEN C. SUNSHINE 

DEPUTY ASSISTANT ATTORNEY GENERAL 
ANTITRUST DIVISION 

UNITED STATES DEPARTMENT OF JUSTICE , 
BEFORE THE 

SUBCOMMITTEE ON RAILROADS 
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE 
HOUSE OF REPRESENTATIVES 

CONCERNING COMPETITIVE REVIEW OF RAILROAD 
MERGERS AFTER ICC SUNSET 
ON 

JANUARY 26, 1S9S 



Madam Chairwoman and Members of the Subcommittee: I very much 
^predate this opportunity to appear befcwe you today to explain how toe 
Depa^ent of Justice would review railroad merjere and aoiuisltione if 
the Interstate Commerce Commission's authority to review and approve 
those taneadions is repealed. The Department of Justice believes that 
railroad mergers and acquislttons should be reviewed under too same 
legal standards that apply to virtually every otoer sector of our nation's 
economy. We believe that the antitrust approach would provide signffioartt 
advantages saving time and scarce federal reeourcea and reducing 
bijrden and delay on the merging parties, while still protecting the public 
interest fay preventing anticompetitive mergers. 


For most of our economy. Congress has diosen to rely on marXet 
c»mpetrtton rather than government regulation to protect consumers and 
the public interest. Not only does competition best allocate scarce aocd-*; 
and services to those who value them most highly, it also forces firms to 
faecome as eflficient as possible. Consumers benefit where competition h 
vibrant - It provides the highest possible quality of goods and services at 
the lowest possible cost. The antitrust laws protect competition by 
prohibiting unreasonable restraints of trade, including mergers that 
threaten substantially to lessen competition. 


A number of Important industries have in recent years been largely freed 
frorn economic regulation, Including trucking, airlines, and natural gas 
production. Building on earlier regulatory and legislate efforts, the 
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industry would be to eliminat© prior government review and annmuai 

tel Sfcf/,r;?r tran.a«ioSves to "" 

rnm ^^eJCC may not approve it unless and until the 

Commission determines that the transaction is. on balance, "consistent 
With the public interest,'^ 

The ICA directs tte Commission to consider competition, but onlv as one 
Mmn to b^anoB in assessing the public interest the effed of the 
Sf Sfiequacy of transportation to the public- the 

ramfim" ®]h ° or failing to include, other rail " 

rStam that would 

^ proposed transaolion; the interest of carter employees 
^ect^ by the proposed transaolion; and whether the proposed ^ 
transaction would have an adverse effect on competition among rail 
oamers in the affected region.^2 

Intervention in the process by competitors and other 
^crested parties, and provides for lengthy time periods for the 

S'toteSi^c'^m ?'“®";a^®arings and issue its determinations, 
on Zmp^'^h bp to two to three yeaia to render its decisions 

on mergers having significant compelilion issues. Even a rail merger that 
“"“P’SPsn be under review at the ICC far a year 
or more. For example, the ICC reoenliy completed its review of the 
K wlsm!'® 0^5® *“■ OfttT to tote control of the Chicago S 

K^mv^ih Pb'fc filed its application on January 29, ISsafthe 

nprtiJnSr ^ transaction in December 1 994. There was extensive 

Snromid " -^ill “7®®“°'® “ competitors who were perhaps more 

te“r"mer. *’® ®’®^3®f’® 

® ‘i’bf ICC proceedings can-take was 
of toe Southern Pacific, which the 
®'?® Commission. Those lailteads first notified the 
pfopo^fo combinaSon on November 22. 1 083. The ICC’-s 
a S disapproved the transaction, was not made until 

f ®®®- ff’®"- ®'°®® to 2 more years 
1*^® otoered Santa Fe to divest the Southern P^’fie 
stack, which the ICC had allowed Santa Fe to hold in a voting trust. 

The ICA-s public interest standaid as applied in ICC railroad merger 
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proceedings has led to the negotislion of many protective and other 
COTditions that caused the merged carrier to maKe concessions to 
protesting partly, which often Include Its principal competitors. Such 
conditions can limit the potential efticlencjes of a merger and protect 
^mpetitors from the enhanced competifion that could otherwise result 
from a procompetitive combination. 

In contrast, merger enforcement under the antitrust laws protects 
competition, not cOTpelitors. Section 7 of the Clayton Act, 15 U.S.C. 18 
the primary provision of the antitrust laws governing mergers and 
acquisitions, prohibits those transactions that threaten "substantially to 
lessen competition in any line of commerce In any section of the country." 
The central issue under the Clsytorr Act Is whether the merger will result in 
increased prices to consumers or reduced services, 

Merger deasions are made fer more quickly under the anfitnjst laws than 
underthe ICA. Under tiie premerger notification provisions of the Hart- 
Scott-Rodino (“HSR“) Act,^ routine mergers that raise no antitrust issues 
be consummated upon the expiration of a SCKUay waiting period {15 
days for cash tender offers). When rerpjested, the antitrust enforcement 
agencies will in appropriate cases agree to "early termination" of the 
waiting period in less than 30 days. 

Where a merger does raise antitrust concerns, we are able to obtain all of 
the inforniatlon we need to resolve those concerns expeditiously, if we 
need additional information from the parties to complete our investigation 
we can issue a "second reque^ that witi extend the waiting period an ' 
^di^nal 20 days after the parties supply the requested information.^^ 
The Department seeks information from competitors, suppliers, customers, 
employees, and othe- knowledgeable parties in order to analyze the 
effects of the merger. In addition, we can seek documents, deposition 
testimony, and Interrogatory answers from the parties and other persons 

pursuant to the Antitrust CtvH Process Act 

When the Department determines that a proposed merger raises 
significant competitive issues, several steps are available to speed 
resolution of the matter. Most such matters are resolved In 6 montiis to a 
year. The parties can 'TixnWirst" by restructuring the transaction, which 
avoids a legal challenge by the Department. If the investigation runs its 
couree and the Department decides to challenge the transaction, the 
parties and the Department frerpiently negotiate a consent judgment that 
corrects the competitive proWem but otherwise allows the remainder of the 
transaction to go forward. 

If the Department concludes that a merger transaction as structured would 
violate the antitrust laws, and the parties do not wish to restructure It, the 
Department must go to court to prevent the transaction. The Department 
catj seek a prelimina^ Injunction, which prohibits the merger pending a foil 
tnal for a permanent Injunction. Even if the case goes through a foil trial, it 
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will likely be resolved less than a after the complaint is filed 
substerrtially less time than ft usually takes the ICC to reach a final 
decision on a merger under the fCA. However, only a small percentage of 
the mergers reviewed by the Deparfrnent are i^aflenged in court. 

framework we use in merger investigations is set forth in the 
Horiz ontal Merge r Guidelines, issued jointly by the Department of 
Justice and fte Federal Trade Comral^lon. These Meroar Guidelines 
^ve been dted and relied on by the courts in merger cases. Under the 

Guidelines , we assess the merger's likely harm to competition, and 
consider any efficiencies that may outweigh potential harmful effects. 

Our competitive analysis takes into account the position of each of the 
merging firms in each economically meaningful "relevant market" the 
relevant market's concentration, the extent to which that concentration 
would be Increased, the competftjve cojvJHioi^s likely to exist In the market 
after the transaction, and the likely ability of the resulting firm to raise 
prices or lower services to the detriment of consumers. We define relevant 
markets carefully, through an evaluafen of any effective substitutes 
customers have for the services provided by the merging firms. 

For railroad merEers, the analy^s faegir« with Identification of the affected 
roi^a^For two railroads with largely perallel routes, the logical starting 
point for defining a market Is the carnage of a particular commodity from 
one pornt (called an origin) to a second point (called a destination) bv the 
merging railroads. 

Once the affected routes are identified, foe analysis generally focuses on 
an ^aluation of foe other rail, Intermodal, product, and source competition 
options available to shippers. Inteimodal competition is the ability of a 
shipper to substitute another mode of transportation, usually truck or water 
carnage, for the shipment of a particular commodity between a particular 
ongin and destination, if truck or water service is available and is a dose 
substitute for rail carriage for certain commodities, these competHive 
afternafives would prevent a rail carrier from raising its rates forthese 
commodities. For other commodities, however, tmcks may be at a 
significant disadvantage to rail where, for example, the distance foe 
commodity is shipped is great, the volume of the commodity shipped is 
large, or the value of the commodity as compared to Its weight Is small. 

Other fcirns of competition condd^^ irrclude product and source 
competition. "Product competition" is the ability of a shipper to substitute 
another commodity that allows use of a transportation system other than 
the merged rail camier. "Source competition" is foe ability of shippere in the 
region of the merging railroads to avi^ high rail rates by shipping a 
commodity to another destination or by obtaining rt fram another source, 
^ain using other than the merged ran carrier. 

If one or more of these forms of competittan Is available. Its existence will 
be reflected in the Departmenfs definition of foe markets affected by the 
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merger. If such competition is significant, it may defeat or limit the ability of 
the merged carrier to raise prices. The degree to which any of these 
methods of competition will be effective wt vary according to the nature of 
the commodities, routes, and p^haps other factors, inciudlng differences 
in demand and/or supply dastldty for diterent commodities. 

The antitrust laws do not prohibit efficient railroad mergers that can benefit 
shippers. The Merger Guidelines expressly recognize that mergers can 
enhance efficiency. When necessary to an evaluation of the net 
competitive effects of a merger, we consider the prospect that real 
efflciencjss will be achlsved th^ could not be realized absent the merger. 
Thus, the Department of Justice wili challenge a merger only when its 
likely harm to competition Is not outweighed by its likely efficiencies. 

The Department has not opposed rail mergers that did not significantly 
threaten competition. Overthe past 10 years, the Department oppoeed 
only one rail merger in its entirety — the proposed consolidation of the 
Santa Fe and Southern Pacific Ratiroads - a transaction the ICC ultimately 
disapproved. The Department raised no (Ejection to the two rail mergers 
most recently approved by the ICC: Kansas City Southern's acquisition of 
Mid-South, and the Union Pacifitfs control of the Chicago & North Western. 

In sum, our analysis of proposed ratiroad m^ers using the Mergef 
(jgid eli pes , is the same general analysis we .use in reviewing meigers 
subject to the antitrust laws. Thatana^is ii sophisticated, thorough, sind 
flexible - ft involves far more than simply computing market shares or 
concentration figures. It takes Into account all the dynamics of the mar1<ets 
with which we are dealing. 

Subjecting railroad mergers and acquisitions to the antitrust laws would 
exp^lte both the investigation and resolution of such transactions. 

Madam Chaitwoman, this condudes my prepared remarks. I would be 
happy to respond to any questions toat you or other members of the 
Subcommittee may have. 


FOOTNOTES; 

1.49 U.S.C, 11344(c), If a mergerlransaction does not Involve two dass I 
railroads, the iCA r^uires approval unless the ICC finds there is likely to 
be substantial lessening of corop^tion, aeatlon of a monopoly, or restraint 
of trade in freight surface transportation In any region of the United States 
and the anticompetitive effects of the fransaction outweigh the public 
interest in meeting significant transportation needs. M. 11344(d). 

2. 49 U.S.C. 11344(b)(1). 

3. 15 U.S.C. 18a. 
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4. 15 U.S.C. 18(b)(1). (6). 
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